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ATTENTION 


The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1943), 3 (1944), 4 (1945), 5 
(1946), 6 (1947), and 7 (1948), respectively : 

Citations in Agriculture De- 
cisions: Volume No. and Page 
Statutes, orders, etc 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 937; 6: 1194; 
7: 1243 
Agriculture decisions-_-__. 1: 815; 2: 801; 3: 1185; 4: 1015; 5: 940; 6: 1199; 
7: 1250 
Court decisions 1: 817; 2: 804; 3: 1191; 4: 1021; 5: 945; 6: 1207; 
7: 1255 
Decisions overruled by Secre- 
tary of Agriculture 1: 819* 
Citations in Court Decisions: 

Statutes, orders, etc 2: 799; 3: 1182; 5: 988; 6: 1197; 7: 1248 
Appeals from Secretary’s deci- 

sions (actions for review by 

courts) 1: 820; 2: 806; 3: 1193; 4: 1024; 5: 948; 6: 1213; 

7: 1259 


Disposition of Appeals (ac- 
tions for review) from Sec- 
retarys decisions by 


1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216; 
7: 1260 
Agriculture Decisions cited by 
courts and other authorities. 1: 821; 2:809;3:1195; 4: 1027; 5: 950; 6: 1218; 
7: 1262 
Commodities involved in PACA 
proceedings 1: 822; 2: 810; 3: 1196; 4:1028; 5: 951; 6: 1218; 
7: 1264 
Decisions and docket numbers 
arranged in consecutive 
1: 823; 2: 811; 3: 1200; 4: 10381; 5: 953; 6: 1221; 
7: 1266 
Docket numbers and decisions 
arranged in consecutive 
1: 825; 2: 813; 3: 1203; 4: 1034; 5: 956; 6: 1225; 
7:1270 


*HisTorRIcAL Note.—The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 
A. D. 435, decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1A. D. 819) as precedents because of lack of regulation requiring current assets to exceed 
current liability by at least 25 Fier sy of average weekly purchases. Since that decision, 
regulation (9 CFR Cum. Supp. 201.14) setting up a standard of financial qualifications has 
been promulgated. In re Albert Bree, 3 A. D. 255 (1944).—Ed. 
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Cumulative lists of decisions: 
Agriculture Decisions: 

Agriculture decisions 

reported...........- 


1942 PACA decisions 
hitherto unre- 


1943 PACA decisions 
hitherto unre- 


Agriculture decisions 
explained 
Agriculture decisions 


Court decisions fol- 

lowed in--_--.. ae 
Court Decisions: 

Court decisions pub- 


Court and Agricul- 
ture decisions dis- 
tinguished in 

Court and Agricul- 
ture decisions ex- 
plained in 

Court and Agriculture 
decisions followed 
OR eect emt 

Cumulative Index-Digest of 
decisions : 
Agriculture decisions 


Court decisions 
A study of the scope and na- 
ture of Agriculture Deci- 
sions—Statistical Index___. 


1 


4 


5 


2 


2 


3 


2 


7 


5 


6 


Zz 


2 


Zs 


ATTENTION 


Volume No. and Page 


: 829; 2: 815; 3: 1206; 4: 1037 ; 5: 959; 6: 1229; 
7:1274 


: 1043; 5: 965 


: 965 
: 8038; 3:1190; 4:1020 (distinguished) 
: 808; 3: 1190; 5: 944 


:1190; 4: 1020 


: 821; 3: 1212; 5: iv—vi; 6: v-ix; 7: v—-xi 


2 1254 


: 944; 6: 1206 


: 1206; 7: 1254 


: 836; 2: 822; 3: 1214; 4: 1045; 5: 967; 6: 1244; 
7:1298 
: 870; 8: 1292; 5: 1027; 6: 1834; 7: 1271 


850; 2:882; 3:1818; 4:1119; 5: 1042; 
6: 1347; 7: 1400 





CUMULATIVE LIST OF COURT DECISIONS* 
PUBLISHED IN 
AGRICULTURE DECISIONS 


Administrative Procedure Act 
(Agricultural Marketing Agreement Act of 1937) Volume: Page 

Avon Dairy Company et al v. Hisaman, 69 F. Supp. 500 (1946) Denial 

of application to postpone effective date of Order No, 75_-..____ nines OS ta 
Agriculture and Markets Law of N. Y. 

H. P. Hood & Sons, Ine. v. Du Mond, 336 U. S. 525 (1949) Commerce— 
Lack of power of State of New York to deny to interstate milk dealer 
additional facilities—Constitutional law—Constitutionality of reg- 
ulation of production and distribution of milk—Public health and 
welfare—Lack of power of State to promote its economic advantage 
by burdening of interstate commerce—Lack of power of State to 
accord its consumers preferred right of purchase—Relationship be- 
tween intrastate and interstate activities—Absence of congres- 
sional action—Lack of power of State to advance its commercial 
interests by curtailing movement of articles of commerce—Health 
and safety of people—Lack of power of State to regulate article 
of interstate commerce—Lack of power of State to suppress competi- 
tion—Nature of economic system fostered by the commerce clause— 
Federal and State regulation of milk—Police power of state—Power 
of Congress to curtail shipments of milk in interstate commerce— 
Lack of power of State to impose restraint on interstate commerce— 
Agricultural Marketing Agreement Act of 1937—Policy of Congress 
with reference to interstate flow of milk—State limitation on export 
of milk prohibited by Agricultural Marketing Agreement Act— 
Object of Federal program—Court decisions compared and distin- 


Agricultural Marketing Agreement Act of 1937 

Bailey Farm Dairy Co. et al. v. Anderson, 157 F’. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3— 6: 611 

Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
fication of milk_ 

Barron Coop. Creamery e¢ al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 

Beatrice Creamery Company et al v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record 

OC. J. Weiland and Son Dairy Products Company, Inc., v. Wickard, 
Secretary of Agriculture, 68 F. Supp. 93 (1946) Judicial review of 
Secretary’s order—Overpayments—Variation in total butterfat 


*Cumulative Index-Digest of the court cases will be found in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; and 6 A. D. 1334.—Ed. 
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vI CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Chapman v. United States, 139 F. 2d 327 (1943) Validity of producer- 
settlement fund provisions of act 
Cosgrove e¢ al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
EOE TETAS OE OC aici ic a~ 23:68 
Crull v. Wickard, 187 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
OT cea ea ce emaadecimat 8: 445 
Dairymen’s League Co-operative Association, Inc. v. Anderson, —— 
¥. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
“delivery to a purchaser’—Permissibility of classification based on 
plant movement rather than ultimate utilization—Stipulation by 
subordinate as to legal effect of admitted facts not binding upon 
Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
injustice—Statutes—Consideration of exception to II-A classifi- 


Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
Co-operative associations—Handler, who is--__--_--_------~-_- — 3:540 
Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
ing freight rates to determine allowances to creamery company--_-_ 3: 608 
Grandview Dairy, Inc. v. Jones, War Food Administrator, et al., 61 F. 
Supp. 460 (1945) Administrative law—Judicial review—Market 
service payments—lInapplicability of doctrine of res judicata to 


decisions of administrative officers and boards______----.-------- 5:510 
Grandview Dairy, Inc. v. Jones, War Food Adm’r, et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 
clusion—Findings—Substantial evidence 
Green Valley Creamery, Inc., v. United States, et al., 108 F. 2d 342 
(1939) Validity of Order No. 4—Construction of administrative 


H. P. Hood & Sons v. United States, 307 U. S. 588, 83 L. ed. 1478 
(1939) Amendment of milk order—Finding as to base period—Use 
of postwar period—Unavailability of statistics for prewar pe- 
riod—Validity of referendum—Right to vote—Vote by coopera- 
tives—Equalization fund—Reinstatement of amended milk order— 
Finding as to effectuation of policy of act—Constitutional law— 
Due process of law—Validity of equalization provisions of order__ 7: 919 

Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 
— F. Supp. — (1946) Order No. 27—Reclassification of milk—Bur- 
den of proof as to invalidity of market administrator’s action—Ad- 
ministrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 
protest undue delay in making reclassification 

La Verne Co-op. Citrus Ass’n et al. v. United States, 143 F, 2d 415 
(1944) Exhaustion of administrative remedy 

M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 832 (1942) Order 
No. 27—Market service payments—________-_.-.-.----.----_--- ~— oe 





7:43 


3: 540 


5: 510 


6: 390 


3: 88 


y: 919 


: 1086 
: 921 


: 816 


CUMULATIVE LIST OF COURT DECISIONS VII 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 

No. -2i—Uee-classifientionie 6 2 216) oes 8: 321 
New England Dairies, Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 

No. 4—Cooperative, when not a handler___.__________-________ — 8:310 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d 

805 (1944) Limited character of judicial review of legality of 

MUIR CIID i corti sonal alt ee cit bites Ec hice anes 3: 697 
Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d 

445 (1946) Judicial review of War Food Administrator’s order— 


Onder- sustained .end-elirmet. oo 5.6 ee 6: 269 
Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When 

contemnor released by discharge in bankruptcy__--__---_-______ — 6; 862 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— 

eat ii tn hectare — 8:45 
Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— 

Contesiagt—Dineretion 00 COU i ccc citrine ics OS GL 
Parker v. United States e¢ al., 185 F. 2d 54 (1943) Corporations— 

Contempt—Compensatory fine.................-....--~++--=---+<= 8:65 
Queensboro Farm Products, Ine. v. Wickard, 47 F. Supp. 206 (1942) 

Order Na: 27—Une clameiien tiene ssc cree cittiewcinticenoun 3: 212 
Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) 

Order No. 27—Use classification...............___-__--~--..-- — 8:220 


Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F’. Supp. 
104 (1942) Strict compliance with prescribed temperature__.._ 3: 
Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) 


Accounting by handler for milk received from producers__------ 5: 124 
Shawangunk Co-op. Dairies, Inc. v. Jones, et al., 153 F. 2d 700 (1946) 
Accounting by handler for milk received from producers_--~.--~- 5: 576 


Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk 
hamiler provable in. bankrupieys oun n kn iiecwenenens 
Sprague Dairy Company et al, v. Anderson, — F. Supp. — (186) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—Inclusion of contested county and townships in mar- 
Doane Bie i Li nh Uk tele erctecencistenimencientahacatiasbcadbah ewe chitehdcenaeltae 
Stark et al. v. Brannan, Secretary of Agriculture, 82 F. Supp. 614 
(1949) Order No. 4—Invalidity of cooperative payment provi- 
sions—Stay order—Producers’ right to maintain class action to 
restrain Secretary against diversion of funds from producers’ 
pool—Action—Right to sue where encroachment is slight—Right to 
sue where expense of litigation is borne by another party——Power 
of court to set aside action of Secretary—Broad powers of Secre- 
tary not unlimited and his wide discretion not untrammeled—Lack 
of power of administrative agency to take property of one person 
for benefit of another—Words and phrases—Construction and 
meaning of word “Incidental”—Application of meaning of word 
“Incidental” relative to term “not inconsistent’—Administrative 
construction of statutes—Legislative history of provision of Act 
relative to deductions for payments to cooperative associations... 8: 637 
Stark et al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order____..-.-_--__---- 8: 140 





vor CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page: 
Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order 
United States v. Adler’s Creamery, Inc., 107 F’. 2d 987 (19389) Handler 


United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injunc- 
tion—Collection or payment of money 

United States v. Burlington Sanitary Milk Company, Inc., (D.C. E. D. 
of Wisconsin, 1944) Exhaustion of administrative remedy 

United States v. Elm Spring Farm, Inc., et al., 88 F. 2d 508 (1942) 
Cooperative associations—Handler, who is 

United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
of compensatory fine 

United States v. H. P. Hood & Sons, Inc. e¢ al., 26 F. Supp. 672 
(1939) Validity of Order No. 4—Constitutionality of Agricultural 
Marketing Agreement Act of 19837—Stare Decisis—Constitutional 
law—Delegation of legislative power—Due process of law—Find- 
ing as to base period—Country plant—Equalization fund—Inter- 
state commerce 

United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Market administrator’s determination as to 
amounts due from handler to producers’ settlement fund 6: 1034 

United States v. Levine, 129 F.. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe 3: 615 

United States v. Martin (U.S. D. C., D. Mass., 1948) Civil contempt 
proceedings—Effect of amendment of Secretary’s order subsequent 
to injunction judgment 

United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy. 

United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, 
59 S. Ct. 993, 83 L. ed. 1446 (1939) Constitutionality of Act—Va- 
lidity of Order No. 27 

United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
administrative remedy—Judicial review. 

United States v. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture__ 

United States v. The Telling-Belle Vernon Co., a corporation, et al., 
(U. 8. D. C. N. D. Ohio, B. D., 1948) Preliminary mandatory injunc- 
tion—Compliance with milk order while its validity questioned_. 7: 848 

United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding 

United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
joining compliance with and restraining violation of milk market- 
ing order—Right of government to mandatory injunction to com- 
pel payment of amounts due under milk marketing order—lInter- 
locutory order—Final decision 
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Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 


United States v. Turner Dairy Company, 166 F. 2d 1 (Feb. 18, 1948) 
Modification of judgment of lower court by appellate court—Filing 
of reports—Payment of sums due market administrator—Ex- 
haustion of administrative remedy—Finding of ascertainment and 
determination of parity price—Handler’s right to question con- 
stitutionality of legislation of administrative order—Power of 
court to determine validity of administrative order__.._..___.-_-__ 7:240 
Modification of its original opinion by Circuit Court of Appeals— 
Enforcement action—Right to stay of judgment—Exhaustion of 
Sis AAthee: | NOON sna a isk cic nce rwmnnsicti annie 7: 246 
United States ». Western Fruit Growers, Inc., et al., 34 F. Supp. 
794 (1940) Power of Federal court to protect its jurisdiction__._. 3: 434 
United States v. Wood et al., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce 
COT UU, CII i csi sich titi ih anita 5: 418 
United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. 
523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 


upon regulation of interstate commerce_____-___---_---___--_--- 2: 778 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 

Pomere of Bocrotary WG: Geb icici ict it ceene 2: 789 
Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 

is—Judicial review of administrative definition____.__.___._________ 8: 611 
Waddington Milk Co., Inc. v. Wickard, 140 F. 2d 97 (1944) Order 

Betis Bi Tae CR aia ee cticnts cascincedcag een neel 3: 685 
Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 

review of Secretary’s ruling—No trial de novo__..__-_-----_____. 3: 930 
Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 

milk-receiving station differential__._..___._._.__._..____.-.-.-----.. 5: 716 


Western Fruit Growers, Inc., et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 
OUI ccs scale nlapiapironiscan ar nas easiest tiecnlaatce ineaadaiecaicaaicaal Acnentaceaiammeilill 3: 437 
Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, Secretary of 
Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant___._____________-_-. 5: 845 
Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 149 F. 2d 
830 (1945) Reclassification of milk by Secretary—Effect of market 
administrator’s acquiescence in IIIA classification__.._._-_._._.__.._ 6: 730 


Commodity Exchange Act 


Board of Trade of Kansas City, Mo., et al, v. Milligan, U.S. Atty., et al., 
16 F. Supp. 859 (1936) Constitutionality of Commodity Exchange 
Act—Interstate commerce—Adoption of necessary and convenient 
means by Congress to exercise its powers—Due process clause___ 8: 97 
Board of Trade of Kansas City, Mo., et al. v. Milligan, U.S. Atty., et al., 
90 F. (2d) 855 (1987) Constitutionality of Commodity Exchange 
Act—Purpose of act—Evidence—Presumption of constitutionality 
of statutes—Presumption as to performance of duty by public offi- 
cials—Interstate commerce—Freedom of contract—Injunction_. 8: 102 
Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 43 
S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of act__-__._...---. 








Commodity Exchange Act—Continued 
Irving Weis and Company et al. v. Charles F. Brannan, Secretary 













































CUMULATIVE LIST OF COURT DECISIONS 








of Agriculture, 171 F. 2d 232 (1948) Suspension of registration 
and trading privileges of future commission merchant and floor 
broker—Requirements of act relating to written records—Conceal- 
ment and evasion of provisions of act relating to written records— 
Duty of Government inspectors—-Administrative law—Review of 
act by appellate court as to appropriate punishment—Limitation 
of judicial review of remedies or penalties—Effect of violation of 
act by partuer upon partnership...) oe ca ul 
Moore v. Chicago Mercantile Exchange et al.; Bennett et al. v. 
Board of Trade of City of Chicago et al., 90 F. 2d 735 (1937) 


Constitutionality of Commodity Exchange Act—lInterstate com- 


merce—Congressional findings—Purpose of act—Prohibition of 


wild forms of speculation—Duty of Circuit Court of Appeals rela- 
tive to Supreme Court decisions in determining constitutionality 


OF) BERR tntbhe Luin bs. ebb a catch es et nlc tole Savesiee 
Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 
eroma trading: privilegetincncs sls aes Bs ee 
Nichols & Co. v. Secretary of Agriculture, 131 F, 2d 651 (1942) Acting 
on other side of customers’ trades_._.._.___._._----_-_-_------~- 
Nichols & Co. e¢ al. v. Secretary of Agriculture, 186 F. 2d 503 (1948) 
Umectting, what constitutet.. oo. oi ao 


Federal Seed Act 


E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 
desist—Seeds—False labels_...._..__._..._....--......--._-..--- 
United States v. Dunn, 55 F. Supp. 585 (1944) False seed advertise- 


Grain Futures Act 


Bartlett Frazier Co. v. Hyde et al., 56 F. 2d 245 (1932) Validity of 
provisions of Grain Futures Act relative to reports and inspection 
of records—Dismissal of bill in equity for want of equity___--___ 

Bartlett Frazier Co. et al. v. Hyde, Secretary of Agriculture, et al., 
65 F. 2d 850 (1938) Constitutionality of Grain Futures Act— 
Searches and seizures—Due process_-.--.-------------_-----~-- 


Packers and Stockyards Act, 1921 


Midwest Farmers, Inc. v. United States et al.; Crosby et al. v. Same; 
Barton v. Same, 64 Supp. 91 (1945) Suspension of registration— 
Unfair, unjustly discriminatory or deceptive practices______._----_ 

Mirotznik et al. v. United States et al., 64 Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 
Milsppeees NE OL a ie ealbancod 

Morgan et al v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 
L. ed. 1288 (1986) Fair hearing—Rate proceeding__-__-_-_---___--- 

Morgan et al v. United States et al., 304 U. S. 1, 58 S. Ct. 778, 82 L. ed. 
1129 (1988) Fair hearing—Rate proceeding___--._----______---_ 

Nostrand Poultry Market, Inc. v. United States e¢ al., 59 F. Supp. 245 
(1945) Denial of application for license—Constitutionality of act__ 

Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 

(1943) Cease and desist from refusing to render stockyard serv- 


Volume: Page 


7: 1236 










8:116 
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Packers and Stockyards Act, 1921—Continued Volume: Page 
St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 
(1935) Validity of stockyards rate order 
St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 
Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order_.. 3: 1138 
Stafford et al., v. Wallace, 258 U. S. 495, 42 S. Ct. 397, 66 L. ed. 735 
(1922) Constitutionality of act 
United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 L. 
ed. 1211 (1939) Retention of funds pending determination of rate 


United States et al. v. Morgan e¢ al., 318 U. S. 409, 61 S. Ct. 999, 85 
L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 
Court decision 

Perishable Agricultural Commodities Act, 1930 

A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (1941) 
Reparation—Failure to deliver without reasonable cause—Seller 
liable to buyer for loss due to latent defect—Judicial notice— 
Watery soft rot disease of field origin—Pamphlet published by De- 
partment—Passage of title—Title and risk passed to buyer, when— 
F. o. b. shipping point—Normal deterioration loss—Applicability 
of law of sales to act—Findings of Secretary accepted by court-- 

American Fruit Growers, Inc. v. Lewis D. Goldstein Fruit and Pro- 
duce Corporation, 78 F. Supp. 309 (1948) Want of jurisdiction 
of district court—Failure to file appeal from Judicial Officer’s 
decision within period required by act 

Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
decision of Secretary 

Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
380, 1947) Interest allowed on contract—Amount of attorney’s fee 
allowed counsel for appellees 

Barker-Miller Distributing Co. v. Berman, 8 F. Supp. 60 (1934) Sec- 
retary’s order sustained by court—Assumption by court of juris- 
diction of Secretary—Effect of prima facie case made out by find- 
ings and order of Secretary—Proper manner of avoiding effect of 
finding of Secretary—Inapplicability of Statute of Frauds to trans- 
action involving purchasing agent of buyer—Damages—Perform- 
ance of duty by buyer in minimizing loss—Right of rediversion 
where buyer failed to acquire title to commodity 

Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 
sale, and not consignment 

Ernest BE. Fadler Co. v. Hesser, 166 F. 2d 904 (1948) Rejection of 
commodity—Assent of seller to rescission—Implied warranty of 
merchantability—Implied warranty of suitable shipping condi- 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seqg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest, lists of decisions re- 
ported, statutes, orders, etc., construed, and statistical and other tables 
will be found at the end of No. 12 (December) issue of the Agriculture 
Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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In re Atvis R. Davis. CEA Doc. No. 50. Decided June 21, 1949. 






Refusal of Trading Privileges 






Where respondent, in this disciplinary proceeding under the act, admitted the 
facts alleged in the complaint, waived hearing, and consented to the entry 
of an order denying him trading privileges, it is ordered that all contract 
markets shquld, until further notice, refuse trading privileges to respondent 
except in connection with transactions for his own account and in which 
no customers are involved.* 







Cheating and Defrauding—Conversion of Funds—Violation of Section 4b of Act 





The conversion by respondent to his own use of funds entrusted to him con- 
stitutes cheating and defrauding in violation of Section 4b of the act.* 






Wilful Deceit—Misleading Customers—Causing Execution of Sale Without 
Authorization 









The execution of a sale for the account of a customer without the latter’s au- 
thorization or knowledge or misleading customers to believe that funds which 
they turned over to respondent would be credited to their accounts consti- 

tutes wilful deceit in violation of Section 4b of act.* 








Wilful Deceit—False Representation to Customer 


False representation by respondent to a customer that orders given by the latter 
had been executed on the Chicago Board of Trade constitutes a violation 
of Section 4h, and also wilful deceit under Section 4b of the act.* 






Mr. Benj. M. Holstein for complainant. Mr. Alvis R. Davis, of Springfield, 
Missouri, pro se. 







Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 









This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C., Chapter 1), initiated by a complaint issued by the 









*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Secretary of Agriculture on May 23, 1949, charging the respondent 
with cheating, defrauding, and wilfully deceiving customers, and with 
falsely reporting to a customer that transactions for the customer’s 
account had been executed on a contract market. The complaint al- 
leged that the respondent, an agent and correspondent of a registered 
futures commission merchant, converted to his own use funds received 
from customers to margin or secure the trades of such customers, that 
he caused the execution of a trade for the account of a customer with- 
out authority from the customer, and that he reported to a customer 
that orders which the customer had placed had been executed whereas, 
as a matter of fact, the respondent had failed to transmit such orders 
to his principal and no such executions had taken place. 

The complaint was served on the respondent in Chicago on May 26, 
1949. Later during the same day the respondent conferred with rep- 
resentatives of the Commodity Exchange Authority in Chicago and 
expressed a desire to enter into a stipulation for the purpose of dis- 
pensing with a hearing. On May 27, 1949, the respondent executed 
a document in which he admitted the facts, waived hearing, and con- 
sented to the entry of an order denying trading privileges to him for 
such period of time as the Secretary of Agriculture or his duly au- 
thorized representative might determine. This document was filed 
with the Hearing Clerk on June 2, 1949, in accordance with section 
0.4 (b) of the rules of practice (17 CFR, Cum. Supp., 0.4 (b)). Under 
date of June 3, 1949, the respondent addressed a letter to the Hearing 
Clerk in which he stated his desire to have included in the record the 
fact that all customers who lodged legitimate claims against him had 
been paid in full. 

Section 0.4 (b) of the rules of practice provides that prior to the 
hearing in any proceeding the Secretary may, in his discretion, allow 
a respondent to consent to an order, provided that the respondent sub- 
mits, for filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s jurisdiction and 
agrees that an order may be entered against him. Since the respond- 
ent has admitted the facts charged in the complaint and has agreed 
that an order may be entered against him, no purpose can be served 
by a hearing. 

FINDINGS OF FACT 


1. The respondent, Alvis R. Davis, an individual doing business 
as Alvis R. Davis and Company, 208 Woodruff Building, Springfield, 
Missouri, was at all times material hereto a non-clearing member of 
the Board of Trade of the City of Chicago (hereinafter called the 
Chicago Board of Trade) and of the Chicago Mercantile Exchange, 
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both duly designated contract markets under the Commodity Ex- 
change Act. The respondent had an agreement or arrangement with 
the Uhlmann Grain Company of Chicago, Illinois, a registered 
futures commission merchant and clearing member of the Chicago 
Board of Trade and of the Chicago Mercantile Exchange, under which 
the respondent acted as agent and correspondent of the said Uhlmann 
Grain Company in accepting and transmitting orders from customers 
for the purchase or sale of commodities for future delivery on or sub- 
ject to the rules of contract markets. In connection with the ac- 
ceptance and transmission of such orders, the respondent was required 
to receive money, securities and property from customers to margin, 
guarantee or secure the trades or contracts accruing to them as the 
result of such orders, and to remit such money, securities and property 
to the said Uhlmann Grain Company for credit to the accounts of such 
customers. 

2. On or about January 23, 1948, the respondent, acting in the ca- 
pacity of agent for Uhlmann Grain Company, converted to his own use 
funds in the sum of one thousand dollars ($1,000) which he had re- 
ceived from one A. J. Sams, to margin, guarantee and secure trans- 
actions in commodity futures for the account of the said A. J. Sams 
with Uhlmann Grain Company. 

3. On or about January 16, 1949, the respondent, acting in the ca- 
pacity of agent for Uhlmann Grain Company, converted to his own use 
funds in the sum of thirteen hundred dollars ($1,300) which he had 
received from one Lawrence J. Haymes to margin, guarantee and 
secure transactions in commodity futures for the account of the said 
Lawrence J. Haymes with Uhlmann Grain Company. 

4. On or about February 10, 1949, and February 12, 1949, the re- 
spondent, acting in the capacity of agent for Uhlmann Grain Company, 
converted to his own use funds in the sum of one thousand two dollars 
and fifty-six cents ($1,002.56) which he had received from one Leonard 
A. Voeltz to margin, guarantee and secure transactions in commodity 
futures for the account of said Leonard A. Voeltz with Uhlmann Grain 
Company. 

5. On or about February 8, 1949, the respondent, acting in the ca- 
pacity of agent for Uhlmann Grain Company, sold 40,000 pounds of 
March lard futures on the Chicago Board of Trade at 11.82 cents per 
pound for the account and risk of Leonard A. Voeltz. On the same 
day, on his own initiative and without any authority from or notifica- 
tion to the said Leonard A. Voeltz, the respondent instructed Uhlmann 
Grain Company to purchase 40,000 pounds of March lard futures on 
the Chicago Board of Trade at 11 cents per pound and caused such 
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executed purchase to be entered in the account of the said Leonard A. 
Voeltz with Uhlmann Grain Company. 

6. On or about February 9, 1949, the respondent, acting in the ca- 
pacity of agent for Uhlmann Grain Company, received an order for 
the purchase of 40,000 pounds of March lard futures and the sale of 
40,000 pounds of May lard futures for the account of Leonard A. 
Voeltz with Uhlmann Grain Company. The respondent subsequently 
reported to the said Leonard A. Voeltz that 40,000 pounds of March 
lard futures had been bought on the Chicago Board of Trade at 11.45 
cents per pound and that 40,000 pounds of May lard futures had been 
sold on the Chicago Board of Trade at 11.50 cents per pound for his 
account and risk, whereas, in truth and in fact, the respondent had not 
transmitted such orders for execution and no such purchase or sale 
had been executed. 

7. The transactions in commodity futures contracts described in 
paragraphs 2, 3, 4, 5, and 6, above, were capable of being used for hedg- 
ing transactions in interstate commerce in such commodities or the 
products or by-products thereof, or for determining the price basis of 
transactions in interstate commerce in such commodities, or for de- 
livering such commodities, sold, shipped, or received in interstate 


commerce. 
8. By an arrangement between respondent and Uhlmann Grain 


Company, all customers who lodged legitimate complaints against re- 
spondent because of respondent’s activities described above, have been 
paid in full. 

CONCLUSIONS 


Section 4b of the act declares it to be unlawful for any agent or cor- 
respondent of a member of a contract market, in connection with any 
transaction in commodity futures on behalf of any person, to cheat 
or defraud, or wilfully deceive such person in regard to such trans- 
action or to any act of agency performed with respect thereto. 
Conversion is the fraudulent appropriation of another’s property. 
Terry v. Water Improvement District, 179 Okla. 106, 64 P. (2d) 904, 
906 (1937). The terms “defraud” and “cheat” are synonymous. 
State v. N. Nastin, 277 Mo. 495, 211 S. W. 14, 18 (1919). Accordingly, 
the conversion to his own use of the funds entrusted to the respondent 
constituted cheating and defrauding in violation of section 4b. The 
respondent is also chargeable with wilful deceit in permitting his 
customers to believe that the funds which they had turned over to him 
would be credited to their accounts in the usual manner. The act of 
causing the execution of a sale for the account of Leonard A. Voeltz 
without the latter’s authorization or knowledge also constitutes wilful 
deceit. 
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Section 4h of the act declares it to be unlawful for any person falsely 
to represent, in connection with the handling of an order for the pur- 
chase or sale of commodity futures, that such order has been executed 
on a contract market. The respondent’s false representation to Mr. 
Voeltz that orders given by the latter had been executed on the Chicago 
Board of Trade was a clear violation of this section, and was also 
willful deceit under section 4b. 

The violations admitted by the respondent are serious and warrant 
the imposition of an effective sanction. If the respondent were regis- 
tered as a futures commission merchant, suspension or revocation 
of such registration would be justified. Since he is not so registered, 
the same objective can be reached by a denial of trading privileges in 
such a manner that he will be unable to trade for or handle accounts 
of customers. In view of the nature of the violations, such denial 
should continue until further order of the Secretary. Jn re Charles 
Vojtek, 7 A. D. 386 (1948), was a proceeding which also involved the 
conversion of customers’ funds and false reports to customers that 
transactions for their accounts had been executed. A denial of trad- 
ing privileges until further notice by the Secretary was ordered. Ac- 
cordingly, all contract markets should be ordered, until further notice, 
to refuse trading privileges to the respondent except in connection 
with transactions for his own account and in which no customers are 
involved. 

Since the Commodity Exchange Act imposes duties and obligations 
upon futures commission merchants and their agents which are sepa- 
rate and distinct from those imposed upon traders, and since the act 
also provides for different sanctions appropriate to each of these 
classes of persons, we believe it would be preferable wherever possible 
and equitable to relate the sanction to the particular duty or obliga- 
tion which has been breached. The respondent violated the obliga- 
tions and duties which he owed to his customers and not those which 
he owed as a trader. Accordingly, the sanction recommended is 
designed to prevent him from having any further dealings with 
customers, but will not affect the privilege of trading for himself. 


ORDER 


Effective on the 30th day after the date of this order, all contract 
markets shall, until further notice by the Secretary of Agriculture or 
his duly authorized representative, refuse all trading privileges to 
Alvis R. Davis except in connection with transactions for the account 
of the said Alvis R. Davis in which no customers are involved. 

A copy of this decision and order shall be sent by registered mail 
to the respondent and to each contract market under the act. 
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(A. D. 2120) 


In re DENvER Union Stock Yarps Company. P&S Doc. No. 450, 
Decided June 13, 1949. 


Modification of Rates and Charges 


Inasmuch as parties are agreed and no objection has been filed, the order of 
June 8, 1948 is modified so as to authorize the increase in yardage charges 
requested in respondent’s petition of May 3, 1949, and as modified to be 
continued in effect for a period of two years following the effective date 
of this order. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis. 
tration. Mr. Ashley Sellers, of McFarland and Sellers, of Washington, D, 
C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seg.). ‘The respondent is presently 
operating under an order issued on June 8, 1948 (7 A. D. 451), which 
sets out all of respondent’s current rates and charges in detail, 

By petition filed on May 3, 1949, respondent requested the issuance 
of an order authorizing modification of certain of the rates and 
charges provided for in Section 1 of its Tariff No. 10, as presently 


supplemented. 

Notice of this petition was published in the Federal Register on 
May 13, 1949 [14-F. R. 2547]. This notice set out the present and 
proposed charges in detail. 

On May 31, 1949, the Livestock Branch, Production and Marketing 
Administration, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed and no objection has been filed 
the order of June 8, 1948, supra, is modified so as to authorize the 
increases in yardage charges requested in the petition and indicated 
in the notice published in the Federal Register on May 13, 1949. The 
order of June 8, 1948, supra, as modified is continued in effect for a 
period of two years following the effective date of this order. 

The respondent, who must prepare for and be ready to comply with 
this order on its effective date, desires to have it become effective as 
soon as possible. All interested persons have been afforded a period 
of 15 days within which to be heard in the matter. The Packers and 
Stockyards Act, requires that orders of this nature shall not be effec- 
tive in less than 5 days after the date thereof and that no changes 
shall be made in rates or charges except after 10 days notice to the 
public by the person making the charges unless the Secretary of Ag- 
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riculture for good cause allows the change on less notice. Any undue 
delay in making this order effective may affect marketing facilities 
adversely. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the 6th day following its 
signature. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 2121) 


InTERSTATE Livestock Commission Co. v. OxtaAHoma NATIONAL 
Srocxyarp Co. P&S Doc. No. 1808. Decided June 13, 1949. 
Dismissal of Petition for Reconsideration 
Petition for reconsideration of order awarding reparation dismissed since re- 
spondent’s contentions regarding matters of discretion had been considered 
previously.* 
Mr. Carl Shores, of Oklahoma City, Oklahoma, for complainant. Messrs. 


Monnet, Hayes & Brown, of Oklahoma City, Oklahoma, for respondent. 
Mr. William A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.). 

On February 2, 1949 an order was issued directing the respondent 
to pay $163.35 to the complainant as reparation with interest thereon 
at the rate of five percent per annum from September 2, 1947 until paid. 

By petition filed on March 15, 1949 the respondent stockyard has 
requested a reconsideration of the matter. Respondent contends; 
(1) that the finding to the effect that there were 9 cattle in the pen 
is not in accordance with the weight of the evidence and (2) that the 
finding that the respondent failed to furnish reasonable stockyard 
service is contrary to both the law and the evidence. 

As indicated in the order of February 2, 1949, the sole issue of fact 
between the parties was with respect to the number of animals in 
the pen when the pen was locked at the close of business on Septem- 
ber 1, 1947. Being aware of the fundamental rule of law mentioned 
by counsel which is to the effect that the weight of evidence is not de- 
termined by the greater number of witnesses but by the quality and 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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credibility of the evidence, the entire record was very carefully ex- 
amined in order to decide the issue of fact. In our judgment the 
weight of the evidence is to the effect that there were 9 animals in the 
pen at the close of business on September 1, 1947. 

The Petition for Reconsideration urges that in the absence of proof 
of negligence no liability attached to respondent. The animal dis- 
appeared while in the custody of respondent and was not accounted 
for. This fact warrants an inference of negligence and the consequent 
conclusion that respondent failed to comply with its duty to render 
reasonable stockyard services. 

In view of the foregoing we see no reason for setting aside any part 
of the order of February 2, 1949. Accordingly, the petition for re- 
consideration is dismissed. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


(A. D. 2122) 


In re Market AGENCIES AT THE Misstssippr VALLEY Stock YArps. 
P&S Doc. No. 1532. Decided June 13, 1949. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed and no objection has been filed, the order 
of June 17, 1948, is modified and as modified continued in effect to and in- 
cluding June 30, 1950. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Market Agencies at Mississippi Valley Stock Yards, St. Louis, 
Missouri, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL CONSENT ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended, (7 U.S. C. 181 et seg.). By order dated June 17, 
1948 (7 A. D. 458) the respondents’ then current authorization was 
modified and extended as so modified to and including June 30, 1949. 

On May 3, 1949, respondents filed a petition requesting that, during 
the period beginning July 1, 1949 and ending June 30, 1950, they be 
authorized to charge and assess the same rates and charges now it 
effect with certain modifications. 

Notice of the petition was given to the public by publication in the 
Federal Register on May 17, 1949 (14 F. R. 2590). This notice set 
out in full the modifications requested. 

No interested party has indicated a desire to be heard in the matter. 
On June 1, 1949, the Livestock Branch filed an answer recommending 
that the petition be granted. 
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Inasmuch as the parties are agreed and no objection has been filed, 
the respondents’ current authorization is modified so as to permit the 
changes requested in the petition and set out in full in the Federal 
Register on May 17, 1949. In addition, the order of June 17, 1948 
as modified herein is continued in effect to and including June 30, 
1950. 

The respondents who must prepare for and be ready to comply with 
this order on its effective date, desire to have it become effective upon 
the expiration date of the current order. All interested persons have 
been afforded a period of fifteen days within which to be heard in the 
matter. The Packers and Stockyards Act requires that orders of 
this nature shall not be effective in less than five days after the date 
thereof and that no changes shall be made in rates or charges except 
after ten days’ notice to the public by the person making the charges 
unless the Secretary for good cause allows the change on less notice. 
Any undue delay in making the order effective may result in adversely 
affecting marketing facilities. Accordingly, good cause is found for 
making this order effective in less than thirty days. Therefore, it 
shall become effective July 1, 1949. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 2123) 


Market Agencies at Union Srockyarps, Oapen, Uran. P&S Doo. 
No. 456. Decided June 13, 1949. 


Modification of Rates and Charges 


Inasmuch as parties are agreed and no objection has been filed, the provisions 
of the order of August 21, 1946 are further modified and extended as modi- 
fied for a period of two years following the effective date of this order. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Ashley Sellers, of McFarland and Sellers, of Washington, 
D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


The respondents are now operating under an order issued on July 
9, 1948 (7 A. D. 538), modifying and extending the provisions of a 
previous order dated August 21, 1946 (5 A. D. 605). 

On May 9, 1949, the respondents filed a petition requesting that their 
current authorization be continued in effect for a period of two years 
with certain modifications. 





678 PACKERS AND STOCKYARDS ACT, 1921 8 A.D, 


Notice of this petition was published in the Federal Register on 
May 20, 1949. This notice set out the modifications requested. No 
objection to the action petitioned for has been filed. 

On June 6, 1949 the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed and no objection has been filed 
the provisions of the order of August 21, 1946 are further modified 
so as to authorize the modifications petitioned for and extended as 
modified for a period of two years. following the effective date of this 
order. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become effective 
as quickly as possible. All interested persons have been afforded 
a period of 15 days within which to be heard in the matter. The 
Packers and Stockyards Act requires that orders of this nature shall 
not be effective in less than five days after the date thereof and that 
no change shall be made in rates or charges except after 10 days’ 
notice to the public by the person making’ the change unless the 
Secretary of Agriculture for good cause allows the changes on less 
notice. Any undue delay in making this order effective may result 
in adversely affecting maketing facilities. Accordingly, good cause 
is found for making this order effective in less than 30 days. 

This order shall be effective on the 6th day following its signature. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


(A. D. 2124) 


Moog & GreENwaLp v. Union Stock Yarp Company or CuHIcaao. 
P&S Doe. No. 1841. Decided June 13, 1949. 


Dismissal—Lack of Jurisdiction 
Complaint dismissed for lack of jurisdiction for the reason that alleged viola- 
tion occurred while animal was in transport.* 


Mr. Segel Hess, of Chicago, Illinois, for complainant. Messrs. Winston, Strawn, 
Shaw & Black of Chicago, Illinois, for respondent. Mr. John J. Murray, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


This is a reparation proceeding filed under Section 309 (a) of the 
Packers and Stockyards Act, 1921, as amended (7 U.S. C. 181 e¢ segq.). 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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The complainant seeks an award of reparation in the amount of 
$132.01 on account of injuries alleged to have been sustained by a large 
steer. The claim is predicated upon alleged negligence of the respond- 
ent in placing the animal in a pen which was in a very icy and slippery 
condition. 

The complaint alleges that the pen in question was a rail loading 
chute pen. 

Inasmuch as the alleged negligence occurred after the animal had 
reached the rail loading chute pens it appears that respondent was 
not rendering stockyard services at the time but was rendering trans- 
portation services. Jurisdiction in such matters has not been vested 
in this Department and so his claim may not be considered here. Ac- 
cordingly the complaint is dismissed. 

Copies of this order shall be served upon the parties by registered 
mail or in person. 


(A. D. 2125) 


GaBrRieL Ferrantt Co. v. Essex Country Coop Company. P & S Doc. 
No. 1821. Decided June 15, 1949. 


Dismissal of Petition to Reopen, Rehear, Reargue and Reconsider Prior Order— 
Cease and Desist Order Not Controlled by Administrative Procedure Act 


Where the prior order of April 15, 1949, in this reparation proceeding found 
that respondent failed to furnish complainant with poultry coops in violation 
of the act but only nominal damages were awarded because complainant 
failed to prove actual damage, respondent’s petition to reopen, rehear and 
reargue the proceeding and to reconsider the prior order on the grounds that 
(1) the evidence shows complainant was entitled to damages claimed and (2) 
the prior order failed to order respondent to cease and desist from failing to 
render just, reasonable and nondiscriminatory services, is dismissed, since 
respondent’s petition, in connection with the first ground, failed to demon- 
strate wherein the reparation order was erroneous and, in connection with 
the second ground, held, that in a reparation proceeding, not controlled by or 
conducted in accordance with sections 5, 7 and 8 of the Administrative Pro- 
cedure Act, a cease and desist order may not be entered.* 


Mayer & Mayer, of Newark, New Jersey, for complainant. Mr. Martin Simon, of 
Newark, New Jersey, for respondent. Mr. James A. O’Donnell, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION 


An order was entered on April 15, 1949, in this reparation proceed- 
ing under the Packers and Stockyards Act, 1921, as amended (7 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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U.S. C. 181 et seg.) , in which it was found that respondent had failed, 
in violation of the act, to furnish complainant with poultry coops, 
However, because the complainant failed to prove its damages, only 
nominal damages of $1.00 were awarded. 

On May 4, 1949, the complainant filed a petition for reopening, 
rehearing and reargument of the proceeding and for reconsideration 
of the order of April 15, 1949, on two grounds. The respondent in its 
answer filed May 10, 1949, opposes granting the petition. 

The first ground in support of complainant’s petition is the claim 
that the evidence clearly shows that complainant was entitled to the 
damages sought by it. The petition does not specify the basis for that 
- claim. The evidence adduced at the hearing was carefully reviewed 
and considered and the order itself reflects fully the reasons for the 
conclusion that complainant failed to prove any damage. In the 
absence of a showing wherein the order is in error, this ground for re- 
opening, rehearing, reargument and reconsideration is not persuasive. 

The second ground relied upon by complainant in support of its 
petition for reopening, rehearing, reargument and reconsideration is 
that the order of April 15, 1949, failed to order the respondent to 
render just, reasonable and nondiscriminatory services to complainant. 
Although such an order might appear to be appropriate in view of 
the finding that the respondent’s failure to furnish complainant poul- 
try coops was an unjust, unreasonable and discriminatory practice, 
prohibited by the act, the entry of such an order would not have been 
proper under the procedure followed in this proceeding. 

This proceeding was conducted as a reparation proceeding subject 
to the rules of practice for reparation proceedings (9 CFR, Part 202). 
As such it was not controlled by Sections 5, 7 and 8 of the Administra- 
tive Procedure Act. However, should an order be entered in this 
proceeding requiring the respondent to render just, reasonable and 
nondiscriminatory services to complainant or, as is more commonly 
provided, requiring the respondent to cease and desist from failing 
to render just, reasonable and nondiscriminatory services, the proceed- 
ing then would not only be a reparation proceeding but would also 
have some aspects of a disciplinary proceeding under the rules of 
practice. Such an order would call for a proceeding conducted under 
the requirements of Sections 5, 7 and 8 of the Administrative Pro- 
cedure Act which was not the case here. 

In view of the foregoing, the petition for reopening, rehearing and 
reargument of the proceeding and reconsideration of the order of 
April 15, 1949, is dismissed. Copies hereof shall be served on the 
parties. 
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(A. D. 2126) 


Inre MississtpPt VaLLey Stocxyarps, Inc., St. Louis, Missourt. P&S 
Doc. No. 1558. Decided June 15, 1949. 


Modification of Rates and Charges 


Inasmuch as parties are agreed and no objection has been filed, the order of 
February 18, 1949 is modified to authorize respondent to file another amend- 
ment to its Tariff No. 1, and put into effect the new rates and charges set 
out in respondent’s Notice of Petition of May 12, 1949. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 

tion. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.) The respondent is now 
operating under an order dated February 18, 1949 (8 A. D. 169), con- 
tinuing in effect the then current temporary rates and charges to and 
including March 5, 1950. 

On May 12, 1949, the respondent filed a petition requesting certain 
modifications of the current rates and charges. 

Notice of this petition was published in the Federal Register on 
May 27, 1949 (14 F. R. 2785). This notice set out each of the charges 
petitioned for. No objection to the action petitioned for has been 
received. 

On June 13, 1949, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed and no objection has been filed 
the petition is granted and the order of February 18, 1949 is so modified 
to authorize respondent to file another amendment to its tariff No. 1, 
and put into effect the new rates and charges set out in the Notice of 
Petition published in the Federal Register on May 27, 1949. 

The respondent who must prepare for and be ready to comply with 
the provisions of this order on its effective date desires it to become 
effective at an early date. The Packers and Stockyards Act requires 
that orders of this nature shall not be effective in less than five days 
after tle date thereof and that no changes shall be made in rates or 
charges except after ten days’ notice to the public by the person making 
the charges unless the Secretary of Agriculture for good cause allows 
the change on less notice. Any undue delay in making this order 
elective may result in adversely affecting marketing facilities. Ac- 
cordingly good cause is found for making this order effective in less 
than 80 days. 
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This order shall become effective on the eleventh day following the pro’ 
date of signature. fron 
Copies hereof shall be served upon the parties by registered mail or | the | 
in person. orde 
five 
istra 
(A. D. 2127) sanc 
In re Sork1n-Wo.tns Pouttry Corp. P&S Doc. No. 1840. Decided 
June 16, 1949. 1 
Suspension of License—Cease and Desist—Violation of Act = 
After the parties filed a stipulation in which respondent admitted the allegations — {1th 
of fact alleged in the order of inquiry and agreed to the issuance of an here’ 
order, recommended by complainant, suspending respondent’s license and 
requiring respondent to cease and desist from violating the act and the —s 
regulations thereunder, it is ordered, that respondent shall cease and desist | New 
from further violating the act and the regulations thereunder and responé- 2. 
ent’s license shall be supended for a period of 90 days, 75 days of which the city, 
suspension shall be held in abeyance and shall become effective only in the being 
event it is found, after an opportunity for a hearing, that respondent has 3 
violated any provision of the Act or of the regulations thereunder within 7 
2 years from the date of this order.* Poul 
Mr. Elmer J. Scott for complainant. Messrs. Charles Wolins and Herbert Sorkin, sale . 
of Long Island City, New York, for respondent. ent 1 
Decision by Thomas J. Flavin, Judicial Officer ce 
PRELIMINARY STATEMENT falsel 
Ibs., 
This is a disciplinary proceeding under the Packers and Stockya i signn 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), hereinafter referred tof The c 
as the act. The order of inquiry and notice of hearing, dated May remit 
4, 1949, charges the respondent with violations of various provisions off 4. | 
the act and the regulations thereunder. On June 9, 1949, the parties§ Poult 
filed a stipulation in which the respondent admitted all the allegations sale o 
of fact alleged in the order of inquiry and agreed to the issuance of f ent in 
an order requiring the respondent to cease and desist from further § drive: 
violating the act and suspending respondent’s license as a dealer inf the sh 
live poultry in interstate commerce at New York City, New York,f live p 
for a period of 90 days, 75 days of which suspension is to be held inf varion 
abeyance and is to become effective only in the event that it is found, falsel 
after an opportunity for a hearing, that respondent has violated any} poult: 
*Reference to other points involved in this case will be found in Index-Digest ani te 
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provision of the act or the regulations thereunder within two years 
from the date of this order. In the stipulation the respondent waived 
the provisions of section 313 of the act relating to effective dates of 
orders and consents that this order may be made effective in less than 
five days. The Livestock Branch, Production and Marketing Admin- 
istration, has recommended the issuance of an order containing the 
sanctions provided for in the stipulation. 


FINDINGS OF FACT 


1. The respondent is a corporation incorporated under the laws of 
the State of New York, with its principal office and place of business 
located at the New York Live Poultry Terminal, 53rd Avenue and 
llth Street, Long Island City, New York, and at all times mentioned 
herein, the respondent was licensed by the Secretary of Agriculture 
as a dealer in live poultry in interstate commerce at New York City, 
New York. 

2. New York City, New York, was at all times mentioned herein a 
city, market or place designated by the Secretary of Agriculture as 
being subject to the provisions of Title V of the act. ' 

8. On December 29, 1948, the respondent received from Hillcrest 
Poultry Company, Rockport, Maine, 260 baskets of live poultry for 
sale on a commission basis, which poultry was transferred by respond- 
ent into 80 coops and 1 basket and sold to various purchasers. In 
accounting to the Hillcrest Poultry Company for said poultry, the 
respondent falsely reported the sale of only 79 coops, instead of 80, 
falsely reported the sale of 16,183 lbs. of poultry, instead of 16,385 
lbs., falsely reported the prices for which lots of poultry in the con- 
signment were sold and falsely reported the amount due the shipper. 
The consignment of poultry was sold for $7,067.80, but the respondent 
remitted the sum of $6,768.64 to the consignor. 

4. On January 4, 1949, the respondent received from Hillcrest 
Poultry Company, Rockport, Maine, 212 baskets of live poultry for 
sale on a commission basis, which poultry was transferred by respond- 
ent into 64 coops. The respondent issued and delivered to the truck 
driver, who transported the poultry to respondent, for transmission to 
the shipper, an invoice ticket showing the receipt of only 63 coops of 
live poultry. The respondent sold the 64 coops of live poultry to 
various purchasers and in accounting to the consignor, the respondent 
falsely reported the sale of 63 coops of poultry, instead of 64. The 
poultry was sold for $6,019.60, but the respondent remitted the sum 
of $5,783.85 to the consignor. 

In connection with the consignment referred to, the respondent 
caused to be issued charge ticket No. 5894 showing the sale of one coop 
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of said poultry, weighing 168 lbs. to “Queens Village”, and after the 
sale, the respondent, in order to avoid accounting for said coop of 
poultry, destroyed the charge ticket. After officials of the City of 
New York began an investigation of the destruction of said ticket, the 
respondent altered its books and records to show the sale of 64 coops of 
poultry, instead of 63, made a duplicate charge ticket for the one de- 
stroyed and placed the duplicate in, and made it a part of, respondent’s 
records and informed the Hillcrest Poultry Company that the invoice 
ticket showing the receipt of only 63 coops was erroneous. 

5. On December 28, 1948, the respondent received from A. Francis 
Poultry Company, East Providence, Rhode Island, 96 baskets of live 
poultry for sale on a commission basis, which poultry was transferred 
by respondent into 32 coops and sold to various purchasers. In 
accounting to the consignor, the respondent falsely reported the sale of 
6,734 lbs. of poultry, instead of 6,786 lbs. The poultry was sold for 
$3,183.05, but the respondent remitted the sum of $2,969.91 to the 
consignor. 

6. The respondent destroyed, without the consent of the Secretary 
‘ of Agriculture, original charge tickets bearing Nos. 5851 to 5853, 
inclusive, and Nos. 5865 to 5897, inclusive, and the accounts, records 
and memoranda of the respondent do not reflect the transactions re- 
ferred to on said charge tickets. 


7. During the period from January 1, 1948, until the filing of the 
order of inquiry and notice of hearing on May 4, 1949, the respondent 
sold live poultry on a commission basis for the accounts of various 
consignors during which time respondent was not licensed by the See- 
retary of Agriculture to sell live poultry on a commission basis and 
did not have on file with Secretary of Agriculture a tariff setting forth 
its commission rates. 


CONCLUSIONS 


The facts stated in Findings of Fact Nos. 3, 4 and 5 disclose wilful 
and clear-cut violations of section 312 (a) of the act which prohibits 
unfair and deceptive practices and devices. Those facts also show 
that respondent has failed to keep such records, accounts and memo- 
randa as fully and correctly disclose all transactions in its business in 
violation of section 401 of the act. The accountings rendered to con- 
signors in connection with the transactions set out in Findings of Fact 
Nos. 3, 4 and 5 were false and constituted wilful violations of section 
201.43 (9 CFR 201.43) of the regulations issued under the act. 

The destruction of records as set out in Findings of Fact No. 6 con- 
stituted a violation of section 201.50 (9 CFR 201.50) of the regulations 
issued pursuant to the act and as a result of the destruction of such 
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records, the accounts, records and memoranda of the respondent fail 
to fully and correctly disclose all transactions in its business in viola- 
tion of section 401 of the act. 

The respondent was licensed by the Secretary of Agriculture to 
operate only as a dealer in live poultry. The facts disclose, however, 
that the respondent sold poultry on a commission basis. The differ- 
ence between the amount for which the poultry was sold and the: 
amount remitted to the shippers as set out in Findings of Fact Nos. 3,. 
4and 5 appears to have been a commission deducted by the respondent. 
for the sale of the poultry involved. This commission charge appears 
not to have been at the same rate for all shippers involved. Inasmuch 
as the respondent was not licensed to sell live poultry on a commis- 
sion basis, it had filed no tariff of its commission charges with the Sec- 
retary of Agriculture as required by section 306 of the act. It appears, 
therefore, that respondent has also violated sections 502 and 306 of 
the act. 

The facts certainly warrant the issuance of a cease and desist order 
and a suspension of respondent’s license. Normally the facts would 
justify a suspension for a much longer period than 15 days. The live- 
stock Branch has recommended a suspension of 90 days with a pro- 
vision that 75 days of the suspension shall be held in abeyance and shall 
become effective only in the event it is found, after an opportunity for 
a hearing, that the respondent has again violated any provision of the 
act or of the regulations thereunder within two years from the date of 
this order. In view of the facts, the recommendation of the Livestock 
Branch, consented and agreed to by the respondent will be followed. 


ORDER 


The respondent, its officers and employees shall cease and desist 
from: 

(1) Selling live poultry on a commission basis without having 
obtained a license from the Secretary of Agriculture so to do and 
without having filed a tariff of its commission rates as required by 
the act. 

(2) Failing to report to the consignor the true facts with respect 
to the sale of the consignor’s live poultry and failing to account 
properly to the consignor for the proceeds of sale of consignor’s 
live poultry. 

(3) Destroying records of the respondent’s business without hav- 
ing obtained the consent of the Secretary of Agriculture as required 
by the regulations issued under the act. 

(4) Failing to keep such accounts, records and memoranda as 
fully disclose all transactions in respondent’s business. 
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(5) Making or causing to be made false entries in its accounts, 
records and memoranda. 

(6) Otherwise violating the act or the regulations. 

Respondent’s license is suspended for a period of 90 days. How- 
ever, 75 days of this suspension shall be held in abeyance and shall 
become effective only in the event it is found, after an opportunity 
for a hearing, that respondent has violated some provision of the act 
or the regulations thereunder within two years from the date of this 
order. 

A copy of this order shall be served upon the respondent and, except 
as to service, this order shall become effective on June 18, 1949. 


(A. D. 2128) 


In re Louis A. Cross and Mrs. Anna Cross. P&S Doc. No. 1820, 
Decided June 17, 1949. 


Cease and Desist—Unfair, Unjustly Discriminatory and Deceptive Practice 

Respondent is ordered to cease and desist from using the unfair, unjustly dis- 
criminatory and deceptive practice of purchasing livestock and failing to 
make payment for such livestock.* 

Mr. John E. Donahue for complainant. No appearance for respondent. Mr, 
John J. Curry, Hearing Examiner. 

Decision by Thomas J. Flavin, Judicial Officer 

PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers and 
Stockyards Act, 1921, as amended (7 U. S. C. 181 et seg.), instituted 
by a complaint filed October 8, 1948, by the Director of the Livestock 
Branch, Production and Marketing Administration, against the re- 
spondents Louis A. Cross and Mrs. Anna Cross doing business as 
the Cross Meat Packing Company at Pitman, New Jersey. It is 
charged in the complaint that the respondents engaged in and used 
an unfair, unjustly discriminatory and deceptive practice or device, 
in commerce, contrary to the provisions of the act in that the respond- 
ents, while operating as a packer subject to the provisions of the act, 
purchased quantities of livestock from the Embry Live Stock Com- 
pany, Bourbon Stock Yards, Louisville, Kentucky, and failed to make 
payment for such livestock. Service of the complaint was duly made 
on the respondents and in due course a hearing was held at Pitman, 
New Jersey, on November 16, 1948, before John J. Curry, an exam- 
iner of the Office of Hearing Examiners. John E. Donahue, attorney, 
Office of the Solicitor, appeared on behalf of the complainant. The 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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respondents did not appear at the hearing nor were they represented 
by counsel. Although the rules of practice permit the filing of sug- 
gested findings of fact, conclusions, and order, neither party to the 
proceeding filed such documents. The examiner in his report rec- 
ommended that respondents be found to have violated the act as 
charged in the complaint and that a cease and desist order be issued. 
Despite a number of attempts to serve a copy of the examiner’s report 
upon respondents, no service was made because respondents could 
not be located. 
SUMMARY OF THE EVIDENCE 


Mr. Cecil J. Embry, President of the Embry Live Stock Company, 
Bourbon Stock Yards, Louisville, Kentucky, testified that his company 
is engaged in the buying of livestock on commission at the Bourbon 
Stock Yards, Louisville, Kentucky; that on May 6, 1948, his firm pur- 
chased 92 sheep and 71 veal calves for the respondents and shipped 
such livestock by rail to the respondents at Pitman, New Jersey; that 
the total purchase price of the livestock thus purchased was $5,481.05, 
including $33 buying commission; that on May 18, 1948, his firm pur- 
chased 69 lambs, 41 sheep, and 65 veal calves for the respondents and 
shipped such livestock to the respondents at Pitman, New Jersey; 
that the purchase price of the livestock thus purchased was $5,886.87 
which included a buying commission of $34.75. The total cost of the 
two purchases amounted to $11,367.92. 

In the course of the hearing, Mr. Embry offered in evidence copies 
of invoices covering the two transactions described above, the originals 
of which had been transmitted to the respondents. The witness testi- 
fied that on June 18 and 28, 1948, the respondents made payments of 
$1,000 and $500 on the above purchases. The balance of the amount 
due, $9,867.92, remains unpaid. The witness also testified that on 
June 3 respondent Cross transmitted to him a check for $5,481.05 in 
part payment of the indebtedness but when the check was deposited it 
was returned because of insufficient funds. There was also offered in 
evidence a waybill issued by the Louisville and Nashville Railroad 
Company, dated May 6, 1948, covering the transportation of the first 
shipment described above, which shipment was delivered to the re- 
spondents at Elsmere Jct., Delaware. The witness further testified 
that the second shipment was delivered either by rail or truck but that 
he had no waybill with which to identify it. The witness stated that 
he attempted to obtain payment from the respondents for the live- 
stock purchased and even made a trip to Pitman, New Jersey, to see 
the respondents, but failed in his efforts. 
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Kenneth A. Potter, an employee of the Department of Agriculture, 
testified that in his investigation of the case on or about July 14, 1948, 
he learned from a bookkeeper of the Cross Meat Packing Company 
that the plant at Pitman, New Jersey, was being operated in the name 
of Anna Cross who was reputed to be the wife of the respondent Louis 
A. Cross. He also stated that he learned Louis A. Cross was actively 
engaged as manager of the plant. 


FINDINGS OF FACT 


1. The respondents, Louis A. Cross and Mrs. Anna Cross, doing f 
business as Cross Meat Packing Company, Pitman, New Jersey, during 
the periods of time stated in the Summary of the Evidence herein were 
engaged in the business of buying livestock in commerce for purposes f 
of slaughter. 

2. The respondents on May 6, 1948, purchased from the Embry 
Live Stock Company, Bourbon Stock Yards, Louisville, Kentucky, 
92 sheep and 71 veal calves for the sum of $5,481.05. On May 13, 1948, 
the respondents purchased from the same company 69 lambs, 41 sheep f 
and 65 veal calves for the sum of $5,886.87. The total cost of the two 
purchases amounted to $11,367.92. On June 18 and June 28, 1948, § 
the respondents paid the sums of $1,000 and $500, respectively, on ac- f 


count, leaving unpaid and owing to the Embry Live Stock Company 
the sum of $9,867.92. The livestock thus purchased were shipped in 
commerce from the Bourbon Stock Yards, Louisville, Kentucky, to 
the respondents at Pitman, New Jersey. 


CONCLUSIONS 


The evidence in this case shows that the respondents purchased 
quantities of livestock in interstate commerce for the purpose of 
slaughtering the same and selling the meat products thereof to their 
customers. By so doing, the respondents operated as a packer within 
the meaning of that term as it is defined in section 201 of the act 
(7 U.S.C. 191). The refusal and failure of the respondents to pay 
for livestock thus purchased in commerce constituted engaging in al 
unfair and deceptive practice and device, in violation of section 202 (a) 
of the act (7 U.S. C. 192a). In re Fred A. Ainbinder, Edward Aiw 
binder and Bessie Ainbinder, 7 A. D. 288 (1948). The respondents 
Louis A. Cross and Mrs. Anna Cross, doing business as Cross Meat 
Packing Company, their agents and employees, should be ordered to 
cease and desist from continuing to violate the act, the only adminis- 
trative sanction available in this proceeding. Failure to comply with 
such cease and desist order makes the respondents liable to criminal 
prosecution, as provided in section 205 of the act (7 U.S. C. 195). 
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ORDER 


The respondents Louis A. Cross and Mrs. Anna Cross, doing busi- 
ness as Cross Meat Packing Company, Pitman, New Jersey, their 
agents and employees, shall cease and desist from the practice of pur- 
chasing livestock in commerce and failing to pay therefor. 

Reasonable attempts shall be made to serve a copy of this decision 
and order upon respondents and a press release shall be issued and 
made available to trade publications. 


(A. D. 2129) 


In re W. L. Harris, Responpent. P&S Doc. No. 1818. Decided 
June 17, 1949 


Respondent Held To Be Packer as Defined by Act 


Inasmuch as the respondent was engaged, during the period involved, in pur- 
chasing livestock moving in interstate commerce and processing such live- 
stock, he is a packer within the meaning of the act.* 


Cease and Desist—Unfair and Deceptive Practice and Device 


| By failing and refusing to pay for livestock purchased respondent packer en- 
gaged in unfair and deceptive practice and device in violation of section 
202 (a) of the act and he is ordered to cease and desist from this practice.* 


Mr. John S. Griffin for complainant. Mr. W. L. Harris, of Victorville, Califor- 
nia, for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers 
and Stockyards Act, 1921, as amended (7 U. S. C. 181 e¢ seq.), in- 
stituted by a complaint filed August 4, 1948, by the Director of the 
Livestock Branch, Production and Marketing Administration, 
against the respondent W. L. Harris, doing business as the Victorville 
Packing House, Victorville, California. It is charged in the com- 
plaint that the respondent engaged in an unfair and unjustly dis- 
criminatory practice or device, in commerce, contrary to the 
provisions of the act in that the respondent, while operating as a 
packer subject to the provisions of the act, purchased quantities of 
livestock from the Ren Robinson Livestock Commission Company, 
Union Stock Yards, Los Angeles, California, and failed to make pay- 
ment for such livestock. Service of the complaint and notice of hear- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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ing was duly made on the respondent. Pursuant to the notice of 
hearing, a hearing was held on December 18, 1948, at Victorville, 
California. John J. Curry, an examiner of the Office of Hearing 
Examiners, United States Department of Agriculture, presided at the 
hearing. John S. Griffin, attorney, Office of the Solicitor, United 
States Department of Agriculture, Los Angeles, California, appeared 
on behalf of the complainant. Respondent W. L. Harris appeared 
on his own behalf. Subsequent to the hearing, the complainant filed 
with the Hearing Clerk of the Department suggested findings of fact, 
conclusions and order. The examiner issued a report substantially 
the same as this decision and order. No exceptions to the report 


were filed. 
SUMMARY OF THE EVIDENCE 


Complainant’s first witness was Frank J. Hanlon, District Super- 
visor of the Packers and Stockyards Division, Los Angeles, California. 
Hanlon testified that he personally examined the books and records 
of the Ren Robinson Livestock Commission Company and compiled 
therefrom a list of livestock which had been purchased by W. L. Harris, 
doing business as the Victorville Packing House, Victorville, Cali- 
fornia, between the dates of August 14, 1946, and April 7, 1947. The 
list, which was admitted in evidence, shows that between the dates 
mentioned several hundred head of livestock were sold by the Ren 
Robinson Livestock Commission Company to the respondent. Lorenzo 
Robinson, the owner of the commission company, appeared as a, wit- 
ness and testified that he had been engaged in the livestock business 
under the name of the Ren Robinson Livestock Commission Company 
for the past six years and was so engaged during 1946 and 1947; that 
he had sold a large quantity of livestock to W. L. Harris, doing 
business as Victorville Packing House, during 1946 and 1947, as shown 
on the exhibit presented by the witness Hanlon; that during the 
months of November and December, 1946, he had sold to the re- 
spondent from feed lots adjacent to the Union Stock Yards, Los 
Angeles, California, 101 head of steers for a total price of $22,365, of 
which amount $15,000 had been paid by the respondent; and that there 
was still due on this account the sum of $7,365. A copy of the invoice 
covering this transaction, together with photostats of checks dated 
May 1, 1947, and August 8, 1947, in the amounts of $1,000 and $7,365, 
respectively, were likewise received in evidence. Robinson testified 
that the checks had been presented for payment; that payment had 
been refused; and that all attempts on his part to collect unpaid 
balance from the respondent had been unsuccessful. Robinson fur- 
ther testified that on April 7, 1947, Harris had purchased six cows 
and five steers for a total price of $2,234.10; that Harris paid thereon 
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the sum of $1,234.10 but had not paid the balance of $1,000 which 
was still due on the account, Copies of the account of sale, weight 
tickets, invoices and ledger sheets covering this transaction were ad- 
mitted in evidence. The account sale shows that the six cows had 
been shipped to the commission company for sale by R. Schanbacher 
from Clovis, New Mexico, and that the five steers had been shipped 
to the commission company by A. C. West from Price, Utah. 

Respondent W. L. Harris testified that he had purchased the live- 
stock shown on complainant’s exhibits from the Ren Robinson Live- 
stock Commission Company, and that such livestock were slaughtered 
and sold as meat in the State of California. He further stated that 
all of the invoices which were offered in evidence by the complainant 
were true and correct and that the facts as stated by Mr. Robinson 
were correct. He stated that he had failed to make payment for such 
livestock because of business adversities and that he had no intention of 
beating Mr. Robinson out of the money. 


FINDINGS OF FACT 


1. The respondent, W. L. Harris, Victorville, California, during the 
periods of time stated in the Swmmary of the Evidence herein was 
engaged in the business of buying livestock in commerce for purposes 
of slaughter. 

2. The respondent during the months of November and December, 
1946, purchased from the Ren Robinson Livestock Commission Com- 
pany 101 head of livestock weighing 99,400 pounds at a price of $22.50 
per hundredweight, or a total of $22,365. Respondent paid $15,000 
of this amount to the Ren Robinson Livestock Commission Company, 
but has failed to pay the balance of $7,365 which is due and owing to 
the said commission company. 

3. The respondent, on April 7, 1947, purchased from the Ren Rob- 
inson Commission Livestock Company, six cows and five steers in the 
total amount of $2,234.10. Respondent paid $1,234.10 on account but 
has failed to pay the balance of $1,000 which is due and owing to the 
said commission company. 


CONCLUSIONS 


The evidence regarding the transaction involving 101 head of steers 
does not clearly establish that any of the livestock originated outside 
of the State of California. Also, the evidence does establish that none 
of the meat products of such livestock, after processing, were sold out- 
side of the state. However, there is sufficient evidence of record to 
show that the respondent was engaged during the period involved in 
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purchasing large and small quantities of livestock which were moving 
in the current of interstate commerce. For example, the six cows and 
five steers involved in the second transaction discussed above origi- 
nated at points outside of the State of California, and having been 
purchased by the respondent they are deemed to have moved in the 
current of interstate commerce, as that term is defined in section 2 (b) 
of Title I of the act (7 U. S. C. 183). Also, Ren Robinson testified 
that he sold large quantities of livestock at various times to the re- 
spondent. For all practical purposes it may be assumed that some of 
the 101 head of steers purchased by the respondent originated outside 
of the State of California, since the Ren Robinson Livestock Commis- 
sion Company from whom respondent purchased the livestock was en- 
gaged in buying and selling feeder and slaughter livestock at the 
Union Stock Yards, a posted stockyard under the act. The sale and 
purchase of livestock at a public stockyard are transactions in inter- 
state commerce. Stafford v. Wallace, 258 U. S. 495. 

Upon the basis of the record it is established that the respondent 
purchased considerable quantities of livestock in interstate commerce 
and thereafter processed such livestock and sold the meat products 
thereof to his customers. By so doing respondent operated as a 
packer within the meaning of that term as it is defined in section 201 
of the act (7 U. S. C. 191). The refusal and failure of respondent 
to pay for livestock thus purchased in commerce constituted engaging 
in an unfair and deceptive practice and device, in violation of section 
202 (a) of the act (7 U.S.C. 192a). In re Fred A. Ainbinder, Ed- 
ward Ainbinder, and Bessie Ainbinder, 7 A. D. 288 (1948). The 
respondent, W. L. Harris, should be ordered to cease and desist from 
continuing to violate the act, the only administrative sanction avail- 
able in this proceeding. Failure to comply with such cease and desist 
order makes the respondent liable to criminal prosecution, as provided 
in section 205 of the act (7 U. S. C. 195). 


ORDER 


The respondent, W. L. Harris, Victorville, California, his agents 
and employees, shall cease and desist from the practice of purchasing 
livestock in commerce and failing to pay therefor. 

Copies of this decision and order shall be served upon the parties 
by registered mail or in person. 
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Joun Jacoss Farms v. Untrep Frurr & Propuce Company. PACA 
Doc. No. 4927. Decided June 13, 1949. 


Failure to Pay Balance of Purchase Price—Principal and Agent—Authority of 
Purchasing Agent 


Where respondent’s agent contracted to purchase from complainant a carload 
of carrots after inspection and notified respondent the carrots were medium 
to large size, and respondent resold the carload but accounted only for the 
net proceeds claiming that the carrots were not medium to large size which 
it had instructed the agent to purchase, held, that the agent was authorized 
by respondent to exercise discretion as to size in purchasing carrots and the 
agent purchased the carrots on the basis of its own inspection, with no 
warranty by complainant as to size, and therefore, complainant is entitled to 
recover the balance of the purchase price.* 

Messrs. Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for complainant. 
Mr. Samuel Rosenblatt of Spiegel & Rosenblatt, of Chicago, Illinois, for re- 
spondent. Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930, as amended (7 U.S. C. 
1946 ed., 499a et seg.). A formal complaint was filed March 1, 1948, 
for the recovery of the balance of the purchase price of a carload of 
carrots sold by complainant to respondent. Complainant alleges that 
an oral contract was entered into on or about May 12, 1947, between 
complainant and one Fred Higgins, the agent for respondent; that 
Higgins purchased the carrots on the basis of his own inspection for 
a total amount of $915; and that the carload was received by respond- 
ent but it has paid complainant only the sum of $235.73. Reparation 
is requested for $679.27, the balance of the purchase price. 

On March 18, 1948, a copy of the formal complaint and a copy of 
the report of investigation made by the Department were served upon 
respondent. <A copy of the report of investigation was served upon 
complainant on March 22, 1948. 

On April 1, 1948, respondent filed its answer to the formal com- 
plaint. Respondent denies that Higgins acted solely as its agent, and 
alleges that Higgins was the agent for both complainant and respond- 
ent. Respondent also alleges that the carrots were purchased by it as 
Ski brand, U. S. No. 1, medium to large size, which terms were con- 
firmed to respondent, but that in fact the carrots shipped were Snow- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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cap brand and the size was small to large, mostly medium. According 
to respondent, it was privileged to reject the carrots, because com- 
plainant failed to comply with the terms of the contract. 

At complainant’s request the depositions of two persons were taken 
pursuant to proper notice, at Phoenix, Arizona, on June 24, 1948. A 
formal hearing was held at St. Louis, Missouri, on October 22, 1948, 
at which respondent’s testimony was heard. Complainant’s deposi- 
tions were introduced in evidence at the hearing by the presiding 
officer at complainant’s request. They were received in evidence sub- 
ject to certain objections. 


FINDINGS OF FACT 


1. Complainant, John Jacobs Farms, is a corporation whose address 
is P. O. Box 480, Phoenix, Arizona. 

2. Respondent, United Fruit and Produce Company, is a corporation 
whose address is 1013 North Third Street, St. Louis, Missouri. At the 
time of the transaction complained of, respondent was licensed under 
the act. 

3. On May 12, 1947, Fred Higgins, the authorized agent of respond- 
ent, contracted to purchase from complainant a carload of the carrots 
which complainant was then packing and which Higgins had seen. 
It was agreed that the carrots for respondent would be labeled “Ski” 
brand. The agreed price was $2.50 per crate or $865 for the 346 crates 
in the carload shipped, plus $50 for top ice, f. 0. b. Complainant 
made no representations as to size. Thecarload of carrots was shipped 
to respondent the same day. 

4, On May 12, 1947, Higgins notified respondent by telegram of the 
purchase and that the carrots were medium to large in size, U. S. No. 1 
grade. On May 16, 1947, respondent resold the carrots on the basis 
of these same specifications to a dealer in Chicago, Illinois. The 
dealer rejected the carrots on arrival because of size. They were not, 
in fact, medium to large size within the meaning of the U. S. Standards 
for carrots. 

5. After respondent’s customer rejected the shipment, respondent 
tendered the carload back to complainant who refused to accept it. 
Respondent diverted the carrots to Hartford, Connecticut, and sold 
them for the account of “Whom it may Concern.” The net proceeds 
of $235.73 was received by complainant as part payment only. 

6. Informal complaint was filed by complainant within nine months 
after the cause of action accrued. 


CONCLUSIONS 


There is not much dispute about the facts in this proceeding. On 
May 12, 1947, Fred Higgins came to complainant’s packing house or 
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shed and inquired about carrots. Higgins saw the carrots which com- 
plainant was then packing and loading into refrigerator cars under 
Snow Cap brand. Higgins testified by way of deposition that he 
thought the carrots were U. S. No. 1 grade and medium to large in size, 
generally medium. Thereupon he entered into a contract with com. 
plainant for the purchase of a carload of the general run of carrots 
for the account of respondent. Complainant made no representations 
whatever as to size. Higgins requested that the carrots for respond- 
ent be labeled Ski brand, to which complainant agreed. 

Later that evening, complainant notified Higgins by telephone of 
the manifest and car number. Higgins then sent to respondent a 
telegram and invoice indicating in substance, that car PFE 13853, con- 
taining 346 crates of Ski brand, U. S. No. 1, medium to large carrots, 
had been purchased from complainant at $2.50 per crate f. o. b. plus 
$50 top ice. On May 13, 1947, complainant forwarded to respondent 
an invoice stating “Medium Snow Cap Carrots U. 8.1.” This state- 
ment as to brand was an obvious error as indicated by the copy of a 
Federal inspection certificate of the carrots in PFE 13853 which was 
also enclosed. It appears from the certificate that the inspection on 
May 12 was begun at 6 a. m. and completed at 4:30 p.m. The certifi- 
cate states the crates of carrots were labeled “Ski” and the sizes were 
as follows: “Bunches mostly standard, some small or irregular. Roots 
generally range from 7% to 15, mostly 1 to 1% inches in diameter. 
Tops full length, mostly long, some extra long.” The carrots were 
certified as U.S. No.1 grade. The certificates of the four other car- 
loads of carrots loaded and shipped on May 12 by complainant to 
persons other than respondent read approximately the same as to size. 

It appears further that on or about May 16 respondent resold the 
earload of carrots shipped May 12 to a dealer in Chicago on the same 
specifications as contained in Higgins’ telegram of May 12—that is, 
U. S. No. 1 grade, medium to large carrots. The dealer rejected the 
shipment upon arrival because the carrots were not medium to large 
size. A Federal appeal inspection at Chicago on May 21, 1947, dis- 
closed that 11 percent of the carrots in the car were under 1 inch, 
including 1 percent under 34 inch; 83 percent were from one to one 
and one-half inches; and 6 percent were over one and one-half inches. 
The U. S. Standards for bunched carrots, effective July 15, 1945, 
provide that for long-type varieties as here involved the term “small” 
means less than one inch; “medium” means 1 to 114 inches; “large” 
means over 11% inches in diameter. In order to allow for variations 
incident to proper grading and handling, not more than 5 percent, 
by count, of the carrots in any lot may fail to meet the specified 
minimum diameter. The carrots in PFE 13853 were 6 percent in 
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excess of the tolerance allowed for carrots of medium size. Respond- 
ent tendered the carload of carrots back to complainant who refused 
their return. Respondent diverted the shipment to Hartford, Con- 
necticut, for sale for the account of “Whom it may Concern.” _ 

The position of respondent is that it had instructed Fred Higgins 
in this instance to purchase only medium to large size carrots; that 
complainant knew Higgins was an agent; and that respondent is not 
bound by a contract entered into by its agent in excess of the authority 
granted. On the other hand, complainant contends that Higgins was 
a general agent for the purpose of purchasing vegetables for his prin- 
cipal and that he was unquestionably acting within the general scope of 
his authority when he purchased the carload of carrots from com- 
plainant. It is further contended that complainant had no knowledge 
of any limitations with respect to Higgins’ authority and, therefore, 
respondent should be bound by the apparent authority of its agent. 

At the oral hearing, Louis Lerner, president of respondent, testified 
that he notified Higgins by telegram to purchase a carload of medium 
to large size carrots from complainant at the cash f. o. b. market price. 
This telegram was not offered in evidence. Lerner offered a telegram 
dated May 11, received from Higgins which reads, in part, “HAVE 
BOOKED FOR YOU TOMORROW CAR EACH MARTORI 
STANLEY JACOBS ALL MEDIUM LARGE US ONE. HAVE 
PROMISES COUPLE MORE BUT NOT DEFINITE. ALSO 
MAY GET ONE CAR MEDIUM STANLEY.” Fred Higgins, who 
testified at the instance of complainant, stated on cross-examination 
that it was customary for him to use his own discretion and judgment 
as to size in purchasing carrots for respondent and that is the way 
the carrots in question were purchased. The two telegrams dated May 
11 and May 12, 1947, from Higgins to respondent indicate that Hig- 
gins had purchased or contemplated the purchase of a number of car- 
loads of carrots for respondent from various persons in Phoenix, 
Arizona. These telegrams lend plausibility to Higgins’ testimony. 
In the absence of evidence to support the testimony offered by respond- 
ent, it is concluded that there was no express limitation as to the size 
of carrots which Higgins was authorized to purchase for respondent 
in the transaction under consideration. 

Higgins contracted for a carload of carrots of the sizes then being 
packed by complainant. The evidence establishes that such a car- 
load was shipped to respondent. Since the contract was not on the 
basis of Federal grades or Federal certificates, the certificates issued 
at shipping point and at destination have no bearing in this contro 
versy. The statement of size contained in complainant’s invoice is 
likewise immaterial because the contract had been already consum- 
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mated. It appears to us that the present controversy resulted solely 
from the mistake made by Higgins in his estimation of the sizes of 
the carrots being packed by complainant. Since it is clear from the 
evidence that Higgins was acting as the buying agent of respondent, 
the loss, as between complainant and respondent, should be borne by 
the latter. Whether respondent has any right of recovery from the 
agent is not a matter for decision here. It is concluded that there 
was no breach of contract on the part of complainant. 

Respondent’s failure to pay complainant the balance of the pur- 
chase price of the carload of carrots was in violation of section 2 of the 
act. Reparation should be awarded complainant against respondent 
in the amount of $679.27, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $679.27, with interest thereon at the 
rate of 5 percent per annum from May 22, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2131) 


Watkins Propuce Co., Inc. v. O. F. Youne anp/or O. F. Youne Pro- 
puce Co., Inc. PACA Doc. No. 5129. Decided June 13, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent purchased 260 crates of cantaloups but failed to pay com- 
plainant the full amount of the agreed purchase price and admitted the 
truth of the allegations in the complaint by failing to answer, reparation 
should be awarded complainant for the unpaid balance of the contract 
purchase price, with interest.* 


Watkins Produce Company, Inc., of Thomasville, Georgia, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a, ez seq.). 
An informal complaint was filed September 2, 1948. A formal com- 
plaint was filed March 18, 1949, alleging failure on the part of re- 
spondents to pay the agreed purchase price for a truckload of canta- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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loups bought by respondent O. F. Young from complainant on or 
about June 16, 1948. A copy of the report of investigation was served 
upon the complainant April 25, 1949. On April 23, 1949, copies of 
the report of investigation and the formal complaint were served 
upon the respondents. 

At the time of service of the complaint, respondents were notified 
in writing that an answer should be filed within 20 days thereafter 
and that in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. The respondents have failed to file an 


answer and this proceeding is being disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant, Watkins Produce Co., Inc., is a corporation whose 
address is Thomasville, Georgia. 

2. Respondent, O. F. Young, is an individual, and respondent O. F. 
Young Produce Co., Inc., is a corporation. The address of both re- 
spondents is 48 South Market Street, Asheville, North Carolina. At 
the time of the transaction complained of herein, respondent O. F. 
Young was licensed under the act. Respondent O. F. Young Produce 
Co., Inc., now licensed under the act, has assumed all debts and obli- 
gations of O. F. Young. 

3. On or about June 16, 1948, complainant contracted orally to 
sell to respondent O. F. Young 260 crates of cantaloups at the agreed 
price of $3.75 per crate, f. o. b., making a total of $975.00. 

4. On or about June 16, 1948 complainant shipped from Thomasville, 
Georgia, to respondent O. F. Young at Asheville, North Carolina, 
cantaloups in accordance with the contract and said cantaloups were 
accepted by said respondent. Respondent O. F. Young paid com- 
plainant $873.75, leaving a balance due of $101.25, no part of which has 
been paid. 

5. Informal complaint was filed September 2, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondents to file an answer constitutes an ad- 
mission of the facts alleged in the complaint as provided for in the 
rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that respondent O. F. Young purchased 
from the complainant 260 crates of cantaloups at the agreed price of 
$975.00; that the complainant delivered the commodity in accordance 
with the terms of the contract; that respondent O. F. Young accepted 
the shipment and paid $873.75 but has failed to pay the balance due of 
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$101.25. The report of investigation includes a certified copy of a 
resolution of the board of directors of respondent corporation assum- 
ing and agreeing to pay the debts and obligations of O. F. Young in 
connection with his conduct of the produce company as an individual. 
In a letter dated October 6, 1948, respondent O. F. Young stated that 
the $101.25 deduction was made because some of the cantaloups were 
overripe and soft. No evidence has been submitted to support this 
claim, nor was such defense raised by the filing of an answer. 

The failure of the respondents to pay the full purchase price of the 
shipment of cantaloups here involved was in violation of section 2 
of the act. Complainant should be awarded reparation in the amount 
of $101.25 with interest, and the facts should be published. 

ORDER 

Within 30 days from the date of this decision, respondents shall pay 
to the complainant, as reparation, $101.25, with interest thereon at the 
rate of 5 percent per annum from July 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2132) 


PACA Doce. No. 4827.* Decided June 13, 1949. 
Dismissal of Complaint and Countercomplaint—Settlement Between Parties 


Complaint and countercomplaint dismissed pursuant to request at hearing made 
by parties who stated that the controversy had been settled. 

Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Respondent 
prose. Mr. Edwin S. French, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING COMPLAINT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), in which 
informal complaint was made to the Regulatory Division, Fruit and 
Vegetable Branch, on January 31, 1947, and a formal complaint was 
filed on August 4, 1947. This proceeding was instituted for the re- 
covery of a loss alleged to have been sustained by complainant on 
resale of a part carload of tomatoes which complainant claims to have 
purchased for respondent who thereafter refused to accept delivery. 
Respondent filed an answer denying the purchase of the tomatoes from 


*As explained in the Prefatory Note, the identities of the parties are not disclosed.—Ed. 
845331—_49——4 
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complainant and claiming that respondent acted only as complainant’s f 
agent in handling the tomatoes. Respondent filed a counterclaim for 
the recovery of brokerage and expenses incurred in connection with 
the transaction. 

The case was set for oral hearing at * * * on May 10, 1949, at 
which time and place complainant’s attorney and one of respondent 
partners advised the presiding officer that the parties had reached an 
agreement for amicable settlement of the controversy and requested 
that the case be dismissed. Accordingly, the complaint and counter- 
complaint filed herein are dismissed. Copies hereof shall be served on 
the parties. 


(A. D. 2133) 
PACA Doc. No. 4853.* Decided June 13, 1949. 


Dismissal—Request of Complainant 


In view of information received from complainant’s attorney indicating that 
complainant desires to dismiss the complaint, the complaint is dismissed. 


Mr. Alerander Golbus, of Chicago, Illinois, for complainant. Mr. Henry T. 
Spiegel, of Manitowoc, Wisconsin, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.) 
instituted by complaint filed on October 10, 1947. The complaint was 
filed for the recovery of damages alleged to have been sustained as a 
result of respondent’s failure and refusal to deliver a carload of grapes 
purchased from it by complainant. Respondent filed an answer on 
December 16, 1947, and requested an oral hearing. Before a hearing 
was scheduled, however, the Department was notified by complainant’s 
attorney that complainant was desirous of having the complaint dis- 
missed. Accordingly, the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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PACA Doc. No. 5032.* Decided June 13, 1949. 
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The parties to this proceeding having advised the Department that an amicable 
settlement was reached and requesting dismissal, the complaint is accord- 
ingly dismissed. 









Mr. Meyer H. Scher, of Newark, New Jersey, for complainant. Mr. Fred Stua, of 
Cleveland, Ohio, for respondent. Mr. Gilbert A. Horn, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 







ORDER OF DISMISSAL 






This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.). Complain- 
ant alleged that it sold to respondent a carload of Jonathan apples 
which respondent received and accepted, but that respondent failed 
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, and refused to pay for the shipment. Respondent admitted its liability 
ry T. for the purchase price of the apples, but set up a counterclaim in con- 
ford, nection with another carload of apples purchased from complainant 
which respondent contended was not in compliance with the terms of 
purchase. 
Informal complaint was filed April 16, 1948, and formal complaint 
was filed June 21,1948. Copies of the complaint and report of investi- 
gation were served on respondent by registered mail on September 7, 
ural 1948. A copy of the report of investigation was also served on com- 
eq.) plainant by registered mail on September 16, 1948. Respondent’s 
was answer and request for oral hearing was filed September 28, 1948. 
as a The case was set for oral hearing on April 27, 1948, but the parties 
apes advised the Presiding Officer prior to the date of hearing that a settle- 
r on ment had been reached in the case, and requested that the case be dis- 
ring missed. Complainant has acknowledged receipt of the settlement pay- 
nt’s ment. Accordingly, the complaint is hereby dismissed. 
dis- Copies hereof shall be served upon the parties. 






*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 2135) 
PACA Doc. No. 5061.* Decided June 13, 1949. 


Dismissal—Settlement a Parties 


Since the parties to this proceeding have filed a stipulation stating that the 
controversy has been settled, the complaint is dismissed. 


Complainant pro se. Mr. Michael C. Bernstein of Bernstein, Weiss, Tomson, 
Hammer é Parter, of New York, New York, for respondent. Mr. James A, 
O’Donnell, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a et seg.), involving 
respondent’s failure to account and pay to complainant the net pro- 
ceeds from the sale of two carloads of watermelons, shipped to re- 
spondent to be sold for complainant’s account. An informal com- 
plaint was received on July 24, 1947, and a formal complaint was filed 
on September 20, 1948. 

Respondent filed an answer denying generally the allegations of 
the complaint and requesting an oral hearing. A hearing was held 
at New York, New York, on April 20, 1949. Both parties appeared 
and testified at the hearing. Respondent was represented by counsel. 

On May 23, 1949, respondent’s attorney addressed to letter to the 
Presiding Officer and enclosed a copy of a stipulation executed by the 
parties under date of May 3, 1949. The stipulation states that the 
matter has been settled between the parties and that the complaint 
should be withdrawn. Accordingly, the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2136) 


Samus, George v. SHowKER Broruers. PACA Doc. No. 4793. 
Decided June 14, 1949. 


Failure to Account—Evidence Establishing Agency Agreement—Dismissal of 
Counterclaim 


Where complainant contended that he purchased and paid for one truckload and 
two carloads of bananas at the request of respondent who paid him for 
the carloads but not for the truckload, and respondent claimed that the 
truckload was to be handled on a consignment basis for complainant, that 
the bananas were completely worthless, and that the carloads were purchased 
on complainant’s guarantee that the bananas were of the highest quality 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EHd. 
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but in fact were of poor quality and respondent also counterclaimed for 
damages, held, that the evidence establishes that the purchases were made 
for the account of respondent and that the bananas were of good merchantable 
quality when purchased and, therefore, complainant is entitled to recover 
the cost of the truckload of bananas and the counterclaim should be 


dismissed.* 
Principal and Agent—Duty of Agent 


It is the duty of an agent to exercise ordinary care in performance of his duties 
but he does not insure the success of the undertaking or guarantee against 
mere mistakes.* 

Mr. Thomas R. Nelson, of Staunton, Virginia, for complainant. Mr. Jesse HZ. 
Baskett of McFarland & Sellers, of Washington, D. C., for respondent. 
Mr. Joseph B. Quin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seg.). An informal complaint was filed February 4, 1947, and 
a formal complaint was filed June 27, 1947, alleging that complainant, 
acting as a broker and agent for respondent, purchased a truckload of 
Guatemala bananas for the account of respondent and thereafter loaded 
the bananas on respondent’s truck for transportation to respondent at 
Staunton, Virginia. The complaint also alleges that respondent ac- 
cepted delivery of this truckload of bananas but has since failed and 
| refused to pay the agreed purchase price of $1,902. 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Fruit and Vegetable Branch were served on re- 
spondent by registered mail on August 6, 1947. On the following day, 
a copy of the report of investigation was likewise served on the 
complainant. 

Respondent filed an answer alleging that at the time of the trans- 
action involved herein, respondent was a partnership composed of 
Randolph S. Showker, Frederick S. Showker and Zane D. Showker, 
but that the subsequent death of Frederick S. Showker resulted in 
the appointment of his widow, Virginia Kahil Showker, as his per- 
sonal representative. The answer admits that complainant shipped 
a truckload of bananas to respondent as alleged in the complaint but 
denies that this shipment was delivered pursuant to any contract of 
sale. Instead, it is claimed that the bananas were shipped pursuant 
to an oral agreement entered into by the parties whereby respondent 
would permit its employee to transport the bananas to Staunton, Vir- 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—EKd. 
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ginia, for inspection by respondent, who would accept or reject them 
and notify complainant. On arrival of the shipment at destination, 
respondent claims that it found the bananas unsatisfactory and noti- 
fied complainant the bananas would not be purchased and that the 
parties agreed for respondent to try to sell them for the account of 
complainant. It is alleged that the bananas were found to be in such 
bad condition that it was necessary to destroy them, of which fact 
complainant was notified. Respondent, therefore, denies any viola- 
tion of the act and denies that it is indebted to complainant in any 
sum whatever. By way of counterclaim, respondent alleges that dur- 
ing December 1946, respondent purchased two carloads of bananas 
from complainant and paid the agreed purchase price with the under- 
standing that the bananas were warranted to be of the highest quality 
and would meet respondent’s approval on arrival at Staunton, Vir- 
ginia; that the amount paid by respondent for the bananas, including 
freight, was $3,800 ; that the bananas arrived in an unacceptable condi- 
tion, which was promptly reported to complainant; and that respond- 
ent’s loss on the two carloads was $2.050. In addition, respondent 
requested reimbursement of $250 for transportation charges on the 
truckload of bananas. Respondent’s loss on the three shipments was 
subsequently stated as $2,244.03. 

Pursuant to respondent’s request, a hearing was held at Staunton, 


Virginia, on June 8, 1948. Both parties were represented by counsel. 
Complainant appeared and testified, and three depositions on behalf 
of complainant were introduced. Seven witnesses testified on behalf 
of respondent. 


FINDINGS OF FACT 

1. Complainant, Samuel George, is an individual whose address 
is Post Office Box No. 1940, Miami, Florida. 

2. Respondent, Showker Brothers, is a corporation whose address 
is Staunton, Virginia. At the time of the transaction involved in 
this proceeding, respondent was a partnership, composed of Randolph 
S. Showker, J. Richard Showker, Frederick S. Showker and Zane D. 
Showker, doing business at Staunton, Virginia, as Showker Brothers. 
These partners had an application pending before the Department 
for a license under the act when the transaction involved herein took 
place and a license was issued to them on December 19, 1946. During 
February 1947, J. Richard Showker transferred all his interest 
in the partnership to the other partners. Frederick S. Showker died 
on July 29, 1947, and respondent corporation was subsequently formed 
with Randolph S. Showker as president, Zane D. Showker, vice presi- 
dent and Marion L. Baylor, secretary-treasurer. This corporation 
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assumed all obligations of the aforesaid partnership and was licensed 
under the act on February 16, 1948. 

3. On December 9, 1946, complainant, as a buying broker acting 
under the direction of respondent’s managing partner to purchase 
good merchantable bananas, purchased and paid the importer for two 
carloads of Santa Maria, South American, bananas for shipment to 
respondent. Car PFE 32973 was loaded with 678 stems of these 
bananas weighing 21,500 pounds and billed to respondent at Staunton, 
Virginia. Car NW1522 was loaded with 627 stems of the bananas 
weighing 23,100 pounds and billed to respondent at Harrisonburg, 
Virginia. Complainant’s invoice to respondent for these two ship- 
ments was in the amount of $3,132.40. 

4. Cars PFE 32973 and NW 1522 arrived at Staunton, Virginia, on 
December 12, 1946, and were inspected by respondent who, on the same 
day, paid to complainant by wire the full purchase prices as billed 
for the two shipments. Car PFE 32973 was unloaded the following 
day and the bananas were placed in respondent’s ripening rooms at that 
destination. Car NW 1522 moved on to Harrisonburg, Virginia, 
where it arrived on December 13, 1946. This car was unloaded on the 
following day and the bananas placed in respondent’s ripening rooms 
there. 

5. On December 13, 1946, complainant, as buying broker for re- 
spondent, secured from an importer and paid cash for 730 stems of 
Guatemala bananas weighing 26,950 pounds. These bananas were 
loaded on respondent’s truck. Complainant’s bill to respondent for 
the truckload of bananas was in the amount of $1,902, no part of which 
has been paid by respondent. 

6. At the times of purchase, the three shipments of bananas appeared 
to be in good merchantable condition. 

7. Respondent’s truck driver left Miami, Florida, with the truckload 
of bananas on December 13, 1946, and arrived at Staunton, Virginia, 
about 3 a. m. on Sunday, December 15, 1946. The bananas were un- 
loaded into respondent’s ripening rooms at Staunton, Virginia, on the 
following day. 

8. Respondent’s first complaint concerning the three shipments of 

bananas was made in a telegram to complainant, on December 18, 1946, 
which telegram reads: 
“GOING TO LOSE THIRTY TO FORTY PERCENT LAST THREE CARS 
BANANAS. WE THINK 7.00 TOO MUCH TO PAY FOR THIS TYPE FRUIT. 
WE FEEL SHOULD HAVE SOME CREDIT ADJUSTMENT. LET ME HEAR 
FROM YOU.” 

9. The complaint and countercomplaint were filed in this proceeding 
within nine months after each of the causes of action accrued. 
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CONCLUSIONS 


Complainant shipped to respondent and respondent took into its 
possession the truckload and two carloads of bananas which are the 
subject matter of the complaint and counterclaim, respectively. As 
the following testimony shows, the primary question for determination 
is the understanding or understandings between the parties pursuant to 
which these shipments of bananas were handled. 

Complainant testified that Randolph Showker, in a telephone con- 
versation prior to December 11, 1946, stated respondent would need 
at least four carloads of bananas for the Christmas trade; that on 
December 9, 1946, complainant purchased and shipped to respondent 
two carloads of bananas, and wired respondent of the purchase and 
also forwarded invoices. Complainant further testified that Ran- 
dolph Showker telephoned on December 11 and said a truck was en 
route to Florida and to load it with bananas; that the truck was loaded 
on December 13 in the presence of respondent’s truck driver, Garland 
Harris, and J. Richard Showker; and that complainant notified re- 
spondent of the purchase by telephone on December 13 and also by 
telegram the following day. This telegram reads: “YESTERDAY 
HARRIS 730 STEMS 26,950 LBS 7.00 PLUS 15.50 WHARFAGE 
WIRE 1902.00.” Complainant testified that he added one-quarter 
of a cent per pound as his brokerage in arriving at the price 
to respondent. 

Randolph S. Showker, the general manager of respondent, testified 
that during the first week in December 1946, complainant called, 
asking if respondent would need any bananas for the Christmas trade; 
and that Showker replied he would probably need several carloads ot 
bananas, or truck loads, but he preferred truck shipment, and for 
complainant to notify him when a ship arrived or when he found out 
a definite arrival date. According to Showker, complainant called 
again several days later, and Showker told him two loads of bananas 
were needed and he would send one truck at once and another upon 
receiving notice from complainant of a definite arrival date of a ship. 
The witness stated that the first notice of the two-carload purchase 
was received from complainant in a telephone conversation on Decem- 
ber 10; that he protested to complainant that no carloads of bananas 
had been ordered; but that he agreed to purchase them upon com- 
plainant’s guarantee that the fruit was of the highest quality, and pro 
vided that the fruit met respondent’s approval at the time of arrival 
in Staunton, Virginia. 

As to the truckload of bananas, the witness testified that his truck 
driver called him from Miami, Florida, on December 13 and told him 
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that the bananas loaded on his truck were of very poor quality and 
that he had tried to persuade complainant not to load them. Showker 
testified further that he then talked with complainant and told him to 
unload the fruit; that complainant said, “No, I don’t want to unload 
it. I tell you what you do. You take this fruit up there. You 
handle it for my account and if it isn’t absolutely 100 percent satis- 
factory, you don’t have to pay me for it. But do the best that you 
possibly know how with it,” and that he, Showker, agreed to handle 
the shipment only on that basis. 

The testimony of the parties is hopelessly in conflict on practically 
every point, including not only the contents of their telephone con- 























ondent¥ yersations, but also collateral matters such as when the truck driver 
se and? first, contacted complainant in Miami; whether J. Richard Showker 
, Ran-] was present during the loading of the truck; and whether the truck 
was 2} driver or complainant first talked to Showker in the telephone con- 
loaded} versation of December 13. 
arland We are dealing here with a practical situation where complainant 
ied re-f had acted as buying broker for respondent since October 1946. The 
Iso by} evidence indicates that complainant had purchased bananas in carload 
SDAY] as well as truckload lots for respondent during this period. 
‘AGE Admittedly, bananas were very scare during December 1946, and the 
uartet} importers sold the bananas only on a cash, without recourse, basis. 
price} Under these circumstances, it is probable that, as testified by complain- 





ant, commitments had to be made prior to arrival of the ships and 
that complainant would not have made such commitments in the ab- 
sence of instructions from respondent. The most important single 
factor to be considered is that respondent forwarded to complainant on 
December 12, 1946, payment in full for the two carloads of bananas. 
Payment is entirely irreconcilable with respondent’s contentions with 
respect to the two carloads. 

The documentary evidence is consistent with complainant’s testi- 
mony. Complainant sent to respondent an invoice on the truckload 
and each of the carloads, and respondent admits receipt thereof. It is 
true that, as respondent points out, these invoices do not state the 
purchases were made for the account of respondent. The invoices, 
however, do contain an “Order No.” indicating the purchases were 
pursuant to an order from respondent. The invoices all contain the 
number of stems purchased and the unit cost of $7 per hundredweight. 
Respondent introduced its “Receiving Record” dated December 12, 
1946, pertaining to the two carloads of bananas, and it also contains 
the number of stems in each car and the unit cost of $7. 

On December 18, 1946, respondent sent the following telegram to 
complainant : 































708 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


“GOING TO LOSE THIRTY TO FORTY PERCENT LAST THREE CARS 
BANANAS WE THINK SEVEN DOLLARS TOO MUCH TO PAY FOR THIS 
TYPE FRUIT WE FEEL SHOULD HAVE SOME CREDIT ADJUSTMENT 
LET ME HEAR FROM YOU.” 

In our opinion, the logical inference to be drawn from this telegram 
and subsequent telegrams from respondent, is that the purchases had 
been made by complainant at the request of, and for the account of, 
respondent and that respondent desired complainant to obtain some 
allowance from the importer if possible. Certainly, respondent would 
not have used the language it did use in these telegrams if the original 
understanding was that the shipments were to be handled on a consign- 
ment basis. 

From an analysis of the evidence, both oral and documentary, it is 
concluded that complainant was instructed and authorized by respond- 
ent to purchase a truckload and two carloads of good bananas for 
respondent’s account. In other words, complainant acted in these 
transactions solely as a buying agent or broker for respondent. It is 
concluded further that no subsequent agreements were entered into by 
the parties concerning the three shipments. 

The next question presented is whether complainant as a buying 
broker violated section 2 of the act by misrepresenting the condition 
of the bananas or by failing without reasonable cause to perform any 
specification or duty, express or implied, arising out of the purchases 
of bananas. It is generally accepted that an agent must exercise ordi- 
nary and reasonable carry, skill, and diligence in the performance of 
his duties and if he negligently fails to do so he is liable to his principal 
for the resultant damages. Canada Steamship Lines v. Inland Water- 
ways Corp., 166 F. 2d 57 (CCA 5th, 1948) ; Anonymous Decision, 3 
A. D. 1005; Herbert W. Clark, Inc. v. The A. C. Blair Company, 2 
A. D. 360. He does not, however, insure the success of the undertak- 
ing or guarantee against mistakes or errors of judgment. Carmichael 
v. Lavengood, 112 Ind. App. 144, 44 N. E. 2d 177 (1942) ; Rice v. Long- 
fellow Brothers Co., 82 Minn. 154, 84 N. W. 660 (1901) ; Milton Smith 
v. Fidelity & Columbia Trust Company, 227 Ky. 120, 12 S. W. 2d 276, 
62 A. L. R. 1357 (1928). 

Our problem depends to a large extent upon the question of the 
condition of the bananas at shipping point. At the outset we note 
complainant’s testimony concerning the manner in which the banana 
boats are unloaded. The bananas are brought up from the hold by 
conveyor belts. The importers have one man standing by the belt to 
remove the ripe fruit and another to remove the unmerchantable 
stems. In connection with the truckload, complainant stated that he 
aided in removing unmerchantable fruit from the belt. 
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Complainant testified that the two carloads of bananas were beau- 
tiful, three-quarters full, fresh and mature green, and those in the 
truckload were good; and that there was a small percentage of scars 
but the bananas were not affected by salt water. Complainant also 
testified that the bananas loaded into the two cars for respondent 
compared favorably with those being loaded by other parties. He 
testified further that a load of bananas, out of the same ship from 
which the truckload here involved was taken, was shipped to another 
of complainant’s customers and no complaint was made as to their 
condition. M. V. Doran, office manager of the West Indies Importing 
Company, and the person from whom complainant purchased the two 
carloads of bananas, stated in his deposition that the bananas in this 
ship were “good, green, healthy, merchantable fruit.” James P. Kelly, 
who was in charge of sales for the Southeastern Terminal Steamship 
Company and from whom complainant purchased the truckload of 
bananas, stated in his deposition that he recalled the transaction and 
that the bananas were “three-quarters full, first grade, green.” He 
added that the entire cargo was an exceptionally fine one. 

On the other hand, Randolph S. Showker, three of respondent’s 
employees, and a presumably disinterested outside party, who had 
considerable experience in handling bananas, testified in contradiction 
of the evidence offered by complainant. Randolph S. Showker and 
Edward C. Ray, who is the manager of respondent’s Staunton branch 
office, stated that the fruit in both cars, as well as that in the truck, was 
definitely of very inferior quality and that the fruit in the carload 
received at Staunton and the truckload would not ripen despite the 
most careful and proper handling. John D. Eiland, Jr., assistant 
manager of respondent’s Harrisonburg branch, testified that the ba- 
nanas shipped in the car received at that branch were “bad fruit”; 
were small and ridgy with dead stems and the hands were dark and 
black where attached to the stems and, with the exception of the more 
mature bunches, the bananas would not ripen but, instead, rotted at 
the point where the hand joined the stem. Garland Harris testified 
that the truckload that he secured was “a load of junk”; that the 
bananas were small and very green, badly scarred or showing black 
areas, and some were smashed and others had salt on them. On cross- 
examination, however, Harris stated that he purchased a stem of 
bananas from the same load for his own use. Maurice Cohen, who had 
handled fruits and vegetables at Staunton, Virginia, from 1924 until 
1940, and had ripened a large number of bananas, testified that at 
Randolph Showker’s request, some time before Christmas in 1946, 
he had viewed respondent’s ripening rooms in Staunton and recom- 
mended the best method of handling the bananas which were being 
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ripened. He stated that the bananas which he saw there were poor, 
inferior fruit, less than one-half mature and that he did not believe it f 
would be possible to ripen them as the stem would rot and the bananas 
turn black before the fruit would ripen. 

The freight bill on car PFE 32973, issued at Staunton, Virginia, is 
dated 12/12/46. The freight bill on car NW 1522, issued at Harrison- 
burg, Virginia, is dated 12/13/46. Randolph Showker testified that 
he inspected both cars at Staunton on Saturday, December 14th, but 
since car NW 1522 was evidently in Harrisonburg on that date, and 
December 12th was the day both cars were in Staunton, Showker’s 
inspection must have been on December 12th. At 3:13 p. m., on 
December 12, 1946, The Western Union Telegraph Company issued a 
receipt which shows that the telegraph company received at that time, 
from Showker Brothers, $3,132.40 to be transmitted to Samuel George, 
Miami Beach, Florida. These facts suggest the obvious probability 
that respondent actually inspected both cars before making payment 
for them. If the bananas were as bad as respondent now contends, it 
is difficult to understand why no complaint was made until Decem- 
ber 18th. And if the bad condition was not readily ascertainable by 
respondent upon arrival at Staunton, it would be difficult to say that 
complainant should have noted it at shipping point. 

In our opinion, the evidence, including the testimony of complainant 
and that of the disinterested parties from whom complainant pur- 
chased the bananas, establishes that the three shipments of bananas 
appeared to be in good merchantable condition at the times of purchase. 
It is concluded, therefore, that complainant fulfilled the employment 
contracts and that there was no negligence on his part. 

Respondent’s failure to account to complainant for the truckload 
of bananas was a violation of section 2 of the act. Reparation should 
be awarded complainant in the amount of $1,902. Respondent’s 
counterclaim should be dismissed. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,902, with interest thereon at 5 per- 
cent per annum from January 1, 1947, until paid. 

Respondent’s counterclaim is dismissed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties. 
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(A. D. 2187) 


| Soon Srecet Co., Inc. v. YouNestown Grape Disrrisutors, INc. 
PACA Doc. No. 4926. Decided June 14, 1949. 


Dismissal—Failure to Establish Breach of Warranty 


Where complainant purchased from respondent a carload of grapes of a par- 
ticular brand but the grapes delivered were not of the brand agreed upon, 
the complainant cannot recover damages in the absence of evidence as to the 
significance of the brands and that damages arose from the breach of war- 
ranty as to the brand specified in the contract and, therefore, the com- 
plaint should be dismissed.* 

Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. R. W. Gud- 
geon, of Chicago, Illinois, for respondent. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a ez seq.), 
for the recovery of $318.45, the loss allegedly sustained as a result of 
breach of warranty in connection with a carload of grapes. Com- 
plainant alleges that it purchased a carload shipment represented as 
consisting of 1,040 lugs of Emperor table grapes, Orchid brand, but 
respondent delivered a carload containing 771 lugs of Orchid brand 
grapes and 269 lugs of Rennie Boy brand grapes. Informal com- 
plaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on July 16, 1947, and a formal complaint was filed on Decem- 
ber 15, 1947. A copy of the formal complaint and a copy of the 
report of investigation were served on respondent on March 1, 1948. 
A copy of the report of investigation was served on complainant 
February 28, 1948. Respondent filed an answer on April 9, 1948, 
denying any liability to complainant. 

Since the amount involved does not exceed $500, the issues are 
decided under the shortened procedure provided for in section 47.20 
of the amended rules of practice (7 CFR 47.20). Complainant filed 
an opening statement of facts, a statement in reply, with a brief, and 
a supplementary opening statement of facts. Respondent filed a 
brief and argument. 


FINDINGS OF FACT 
1. Complainant, Simon Siegel Co., Inc., is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Illinois. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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2. Respondent, Youngstown Grape Distributors, Inc., is a corpora- 
tion whose address is Reedley, California. At the time of the trans. 
action complained of herein, respondent was licensed under the act. 

3. On or about November 23, 1946, in the course of interstate com- 
merce, respondent contracted to sell to complainant 1,040 lugs of 
Emperor table grapes, Orchid brand, at $2.75 per lug, f. o. b. shipping 
point acceptance final plus pre-cooling $20.00, or a total of $2,880. 

4. On November 22, 1946, respondent shipped, in interstate com- 
merce, car SFRD 15021 containing 771 lugs of Orchid brand grapes 
and 269 lugs of Rennie Boy brand grapes and diverted and invoiced 
the shipment to complainant as 1,040 lugs of Orchid brand grapes, 
Complainant paid respondent the agreed price of $2,880 on Novem- 
ber 26, 1946. 

5. The shipping point was Reedley, California, and the final des- 
tination, after being diverted to a purchaser from complainant, was 
Boston, Massachusetts. 

6. Complainant has not proved that it was damaged by the sub- 
stitution of brands. 

7. Informal complaint was filed July 16, 1947, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The parties contracted for Emperor table grapes, Orchid brand, and 
no specific mention was made of grade, size, or quality. The ship- 
ment actually contained 771 lugs of Orchid brand and 269 lugs labeled 
Rennie Boy brand. There is no question but that respondent failed 
to deliver in accordance with the contract. The only question is that 
of complainant’s damages. 

No evidence has been offered to show the significance of Orchid 
and Rennie Boy as brands of grapes, or that they have any established 
meaning in the trade as to grade, size, or quality, or otherwise. We 
therefore do not know what the parties intended or understood the 
words “Orchid brand” to mean. Brand may be of no importance as in 
the case of Wesco Foods Company v. Frank J. Crivella & Co., Inc., ‘i 
A. D. 1075, or of considerable importance as in the case of Andrews 
Brothers v. Central Produce Company, PACA Docket No. 4626, de- 
cided April 20, 1949. There is no evidence here to show that failure 
of the shipment to comply with brand specifications caused the com- 
plainant any damage. There is evidence of the fact that the Rennie 
Boy brand grapes in this shipment were of poorer quality than those in 
the lugs marked Orchid brand. But since there is no evidence as to 
the grade or quality of grapes contracted for, we have no basis for 
saying that the Rennie Boy grapes failed to meet the grade and quality 
requirements of the contract. 
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We conclude that there was a breach of the contract as to brand and a 
violation of section 2 of the act, but due to lack of proof that the breach 
as to brand resulted in damages to the complainant, the complaint 
should be dismissed. The facts should be published. 


ORDER 


The complaint is dismissed. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served on the parties. 


(A. D, 2138) 


PACA Doc. No. 4910.* Decided June 14, 1949. 


Dismissal—F ailure To Meet Requirements of Statute of Frauds 


Where parties orally agreed to a contract of purchase and sale of cantaloups but 
the contract price was more than $500, and there was no acceptance of the 
cantaloups or any part thereof, no payment or any part thereof was made, 
and there was no writing of the contract signed by the party to be charged, 
held, the Statute of Frauds was a good defense, and the complaint should 
be dismissed.** 

Complainant pro se. Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
Complainant alleges that it sold respondent on or about July 25, 1947, 
a carload of cantaloups for $883.23, f.0.b. * * *, graded 80% 
U. S. No. 1 at shipping point; that respondent rejected the carload 
upon arrival; and that complainant was forced to sell the carload for 
respondent’s account at a loss of $370.26, which complainant now seeks 
to recover. 

Respondent claims that the carload of cantaloups was sold subject 
to inspection on arrival; that respondent inspected the carload on day 
of arrival; and that respondent found the cantaloups were unsatisfac- 
tory and immediately notified complainant of that fact, and that he 
couldn’t use them. 

Informal complaint was made on July 29, 1947, and the formal com- 
plaint was filed January 19, 1948. Copies of the complaint and report 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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of investigation were served on the respondent on February 20, 1948, 
On the same date, a copy of the report of investigation was served 
upon the complainant. Respondent filed an answer, brief and argu- 
ment, motion to strike exhibits and dismiss action and an amended 
motion to strike exhibits and dismiss the action. The complainant 
filed an opening statement of facts, an amendment to the opening state- 
ment of facts, a reply to respondent’s motion to strike exhibits and 
dismiss action, and a rebuttal to respondent’s brief and argument. 

Since the amount involved does not exceed $500, the issues are being 
decided under the shortened procedure provided for in section 47.20 of 
the rules of practice (7 CFR 47.20). 


FINDINGS OF FACT 


1, Complainant * * * is a corporation whose address is 
* * * 

2. Respondent * * * is a corporation whose address is 
* * *, At the time of the transaction complained of herein, re- 
spondent was licensed under the act. 

3. On or about July 25, 1947, the complainant and respondent made 
an oral contract for the purchase and sale of a carload of cantaloups 
and, pursuant thereto, complainant shipped cantaloups in car ART 
17829from * * * totherespondentin * * * where the ship- 
ment arrived July 28, 1947. 

4, Respondent rejected the shipment July 28, 1947, and complain- 
ant sold the cantaloupstoafirmin * * * ata loss. 

5. The contract price was more than $500; there was no acceptance 
of the cantaloups or any part thereof; there was no payment or any 
part payment; there was no writing of the contract signed by the re- 
spondent; and respondent pleaded the Statute of Frauds. 

6. Formal complaint was filed January 19, 1948, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


The respondent claims that the contract is not enforceable inas- 
much as it is for an amount over $500 and there is no writing signed by 
the party to be charged as required by the Statute of Frauds, appli- 
cable both in Illinois and Missouri, the states involved. (Missouri 
Rev. Stat. Ann., §3355 and Jones Illinois Stat. Ann., § 121.08.) 
In this case there was no acceptance of any part of the goods or 
payment of any part of the purchase price, and the only memorandum 
signed by the respondent was its wire of rejection dated July 28, 
1947, which reads : “Inspected 17829 cantaloups unsatisfactory cannot 
use.” In the light of previous decisions (Jrving Williams Co. v. 
Leef-Schniebolk Co., 3 A. D. 988; Anonymous 6 A. D. 224), it is 
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concluded that although the parties entered into a contract providing 
for the purchase and sale of the cantaloups in question, the contract 
is not enforceable due to the statute of frauds, which respondent 
pleaded in itsanswer. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2139) 


CALIFORNIA Fruir Growers Excuanae v. Sam A. Posteri, CoMPaANny. 
PACA Doc. No. 4969. Decided June 15, 1949. 


Failure to Pay Balance of Purchase Price—Failure to Establish Accord and 
Satisfaction 


Where complainant alleged that it sold and delivered a carload of lemons to 
respondent and that respondent accepted said lemons but made only part 
payment claiming an accord and satisfaction due to a dispute over a previous 
shipment of oranges, it is held that to constitute accord and satisfaction the 
check accepted by complainant should have been offered only on condition 
that it be taken in full payment and such offer must be communicated to 
the creditor in an unmistakable manner, and since respondent failed to sustain 
its burden of proof of accord and satisfaction, the complainant is entitled 
to an award of reparation in the amount of the balance of the purchase price.* 


California Fruit Growers Exchange, of Los Angeles, California, complainant 
pro se. Messrs. Tustin, Chandler & Tustin, of Spokane, Washington, for 
respondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In an informal complaint received November 17, 1947, complainant, 
in this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), alleged that on 
or about March 24, 1947, in the course of interstate commerce it sold 
to respondent 125 boxes of Sunkist grade lemons, Ruler brand, for the 
sum of $843.75; that complainant delivered the lemons to respondent’s 
trucker in California for transportation to Washington; that respond- 
ent accepted the lemons; and that respondent paid $255.01 by check 
March 25, 1947, leaving a balance due of $588.74. A formal complaint 
was filed March 9, 1948, in which it is stated that respondent paid an 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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additional $250 on January 6, 1948, in the form of a draft on the 
Great Northern Railway Co., the latter amount being a collection ona 
claim assigned to the complainant by the respondent involving a prior 
shipment of oranges from the complainant to the respondent in 1945, 
making a total payment of $505.01, leaving a balance due of $338.74, 

Copies of the formal complaint and the report of investigation were 
served upon the respondent May 17, 1948. On the same day a copy 
of the report of investigation was served on complainant. On May 
24, 1948, respondent was given until June 20, 1948, to file an answer, 

Respondent filed an answer June 17, 1948, admitting that he received 
the lemons from the complainant in accordance with the contract as 
set forth in the complaint but alleging that in February, 1945, respond- 
ent ordered a carload of oranges from the complainant, which oranges 
were badly damaged on arrival. The respondent further alleges that 
the complainant’s local manager advised respondent orally that if 
respondent would accept the shipment, complainant would itself pay 
respondent the amount of damages not otherwise collected from the 
Railway Co.; that complainant failed to pay the difference; and that 
the checks given to the complainant were in full settlement of the con- 
tract of March, 1947. Since the amount involved does not exceed $500, 
the issues are being decided under the shortened procedure provided 
for in section 47.20 of the rules of practice (7 CFR 1945 Supp. 47.20). 


FINDINGS OF FACT 


1. Complainant, California Fruit Growers Exchange, is a corpora- 
tion whose post office address is Box 2706 Terminal Annex, Los An- 
geles, California. 

2. Respondent is an individual, Sam A. Postell, doing business as 
Sam A. Postell Company, whose address is 1025 West Ide Avenue, 
Spokane, Washington. At the time of the transaction complained of 
herein, respondent was licensed under the act. 

3. On or about March 19, 1947, complainant contracted to sell to re- 
spondent 125 boxes of lemons at the agreed price of $843.75, f. o. b. 
shipping point in California. 

4. Respondent accepted delivery of the lemons at Santa Paula, 
California, and thereafter transported them in interstate commerce 
to Spokane, Washington. 

5. Respondent has paid to the complainant $505.01, leaving a bal- 
ance due of $338.74, no part of which has been paid. 

6. Informal complaint was filed November 17, 1947, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


There appears to be no dispute about the contract for lemons made 
in March 1947; the purchase price of $843.75; or the fact that the re- 
spondent has not paid $338.74 of that amount. There is, however, a 
dispute over whether this balance is owing to complainant because of 
a claimed accord and satisfaction arising out of a controversy over 
another transaction involving a prior shipment of oranges from com- 
plainant to respondent in February 1945. 

It appears that the respondent advised complainant, after taking 
delivery of the lemons, that he did not intend to pay in full because 
of his claim involving the carload of oranges and tendered a check 
dated March 25, 1947, to complainant’s office in Spokane, Washington, 
for $255.01, which complainant refused. Later, the respondent for- 
warded the same check to the complainant in Los Angeles, California, 
but we do not have a copy of the letter of transmittal or a copy of the 
check. The respondent wrote complainant May 22, 1947, “We trust 
that you will see our side in this matter and accept our check in full 
settlement.” Complainant replied June 12, 1947, that it was accepting 
the check as part payment and that with the assignment of the claim 
against the railroad plus further payment, complainant would be able 
to satisfactorily close its files on the matter. The respondent con- 
tends that the acceptance of the check by the complainant amounts to 
full settlement under the doctrine of “accord and satisfaction.” 

As the acceptance of the check was in California, whether there was 
an accord and satisfaction is governed by California law. The Cali- 
fornia Civil Code provides as follows: § 1521 “An accord is an agree- 
ment to accept, in extinction of an obligation, something different 
from or less than that to which the person agreeing to accept is 
entitled.” § 1523 “Acceptance, by the creditor, of the consideration 
of an accord extinguishes the obligation, and is called satisfaction.” 

The debtor, however, must make it clear that the check which he sent 
is offered only on condition that it be taken in full payment. Union 
Indemnity Co. v. U. S., 74 F. 2d 645; Work v. Associated Almond 
Growers, 102 Cal. App. 232, 282 Pac. 965 ; 6 Williston, Contracts (1938). 
§ 1856. The fact that the check was offered in full discharge must have 
been communicated to the creditor in some unmistakable manner, Cru- 
tible Steel Co. of America v. Premier Mfg. Co. (1920), 94 Conn. 652, 
110 Atl. 52, and an intention or hope that a check will be accepted in: 
full satisfaction is not enough. Ingram v. Sauset, 121 Wash. 444, 209 
Pac. 699. 

In the present situation the respondent’s statement “We trust that 
you willseeourside * * * ™” isnot sufficiently definite to warrant 
our holding that the complainant’s acceptance fulfills the require- 
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ments of accord and satisfaction. Since respondent alleged the de 
fense of accord and satisfaction, he has the burden of proving it. We 
think respondent has failed to sustain that burden. We therefor 
conclude that respondent’s payment of $505.01 was not in full settle. 
ment of the agreed purchase price for the truckload of lemons and 
that respondent’s failure to pay the balance of $338.74 is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $338.74, with interest, and the facts should be pub. 
lished. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $338.74, with interest thereon at the 
rate of 5 percent per annum from April 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 




















(A. D. 2140) 


C. H. Roprnson Company v. J. Werner & Son. PACA Doc. No. 4918 
Decided June 17, 1949. 


F. O. B. Acceptance Final—Defense of Breach of Warranty—Set-Off—Damage 


A buyer who had purchased tomatoes on an f. o. b. acceptance final basis is en 
titled to maintain the defense of breach of warranty where it did not reject 
the shipment, and may set off against the contract purchase price any dam 
ages sustained on account of the breach of warranty.* 


Damages—Loss of Profits 


In order to recover loss of expected profits as special damages the buyer mus 
show that such damages were within the contemplation of the parties, whic 
in turn requires proof that the seller entered into the contract in contre 
versy with knowledge of the terms of the contract of resale and with 
knowledge that a replacement purchase to fulfill the resale contract couli 
not be made in the event of a breach.* 





Damages—Breach of Warranty 


General damages for breach of warranty are measured by the difference betwea 
the market value of the produce actually delivered and the market valu 
of produce meeting contract requirements.* 


Evidence—Market Value—Report of Investigation 


Market value of goods may be established either by evidence concerning replace 
ment purchased or evidence of market value contained in the report of 
investigation made by the Department.* 


*Reference to other points involved in this case will be found in Index-Digest ani 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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the de-[ Principal and Agent—Evidence—Burden of Proof as to Existence of Agency 








it. We Where respondent raised the issue as to the capacity in which complainant acted 
1erefors in the transaction involved here, the burden of proof rested with respond- 
1 settle. ent to show by a preponderance of the evidence that complainant acted as 
ns and agent or broker, but since respondent has failed to sustain such burden, it is 





concluded that complainant acted as a principal.* 
Messrs. Seward R. Moore and Neil A. Riley, of Minneapolis, Minnesota, for 
complainant. Mr. Hyman Lindenauer, of New York, New York, for res- 
pondent. Mr. James A. O’Donnell, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Complainant seeks an award of reparation in the amount of $1,132.17, 
which sum represents the unpaid balance of the contract purchase price 
of a carload of Mexican tomatoes allegedly sold to respondent at cer- 
tain prices for specified sizes f. o. b. Laredo, Texas. Copies of the 
complaint and the Department’s report of investigation were served 
upon respondent on March 23, 1948. A copy of the investigation report 
was served upon complainant on March 24, 1948. 

Respondent filed an answer on April 8, 1948, denying that complain- 
ant acted for itself as a principal. Respondent sets up three affirma- 
tive defenses by way of counterclaim: first, respondent was damaged 
in the sum of $1,500 as a result of complainant’s breach of warranty as 
to the amount and sizes of the tomatoes which were purchased for 
repacking; second, although respondent purchased the tomatoes 
f. o. b. Laredo, complainant included freight, icing and switching 
charges from Mexican shipping point to Laredo, thus resulting in 
damages to the respondent of $94.56; and third, respondent suffered 
additional damages of $227.50 as a result of complainant’s false repre- 
sentations that it was acting as a broker and thereby entitled to 25 cents 
per lug more than complainant paid for the tomatoes. 

A hearing was held at New York City on November 3, 1948. No 
appearance was made for complainant. Respondent was represented 
by counsel. The record includes the deposition testimony of com- 
plainant’s manager, J. A. Phillips; the oral testimony of respondent 
partner, Jacob Weiner; five exhibits offered by respondent and re- 
ceived in evidence; and the Department’s report of investigation. 

The deposition witness, J. A. Phillips, testified that complainant 
acted as a principal in this transaction and that on the date of sale, 
May 6, 1947, complainant sent its invoice to respondent as well as a 
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*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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wired confirmation which contained the terms of sale. The witness 
stated that no warranty or representation was made to respondent that 
the tomatoes would be suitable for repacking. On cross-examination, 
Phillips testified that he knew respondent was in the tomato repacking 
business ; that in selling to respondent, complainant sometimes acted ag 
a broker and sometimes as principal; that the car was sold on the basis 
of acceptance track Chicago fina]; that respondent complained imme. 
diately about the excess number of small size tomatoes; that complain- 
ant’s inspection of the produce was limited to quality and condition 
without regard to size; and that respondent was charged 25 cents more 
than complainant paid for each lug of the tomatoes. 

Respondent, Jacob Weiner, testified that he purchased the car upon 
complainant’s assurance that there were no more than 100 crates of siz 
7 x 8 tomatoes; that following official inspection he telephoned Phillips 
complaining of the large number of small size tomatoes (477 lugs 
marked 7 x 8) ; and that following Phillips’ instructions to handle the 
car to the best advantage, the tomatoes were sold at auction with net 
proceeds being remitted to complainant. This witness also testified 
that complainant acted as a broker in the transaction, and in such 
capacity overcharged respondent 25 cents a lug on the 910 lugs, or 4 
total of $227.50, the ordinary brokerage charge being $25 per car. 
Finally, respondent testified that if the tomatoes had been as warranted 


a net profit of over $3,000 would have been realized instead of a loss 
incurred as a result of respondent having to purchase tomatoes else- 
where. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson Company, is a corporation whose 
post office address is 430 Oak Grove Street, Minneapolis, Minnesota, 
At the time of the transaction involved herein, complainant was 
licensed under the act. 

2. Respondent, J. Weiner & Son, is a partnership composed of Jacob 
Weiner and Samuel Weiner, whose post office address is 43 Jay Street, 
New York 13, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On or about May 6, 1947, complainant sold to respondent 910 lugs 
of Selectos Brand, 85% U. S. No. 1 Mexican tomatoes, in car PFE 
64942, sizes and prices as follows, f. o. b. Laredo, Texas, plus duty and 
crossing, acceptance track Chicago final: 
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In making the sale, complainant acted as a principal and not as a 
broker. 
4, On or about May 9, 1947, car PFE 64942 arrived at New York 
City and was found to contain tomatoes of the following sizes: 
6x7 Pet 7x8 
Number of lugs 57 374 477 


After notifying complainant of the excessive number of 7 x 8 and the 
smaller number of 7 x 7 size tomatoes, respondent sold the produce at 
auction on May 9 and 12, 1947, for $5,167.35, which amount is found 
to be the value of the tomatoes at the time of delivery to the respondent. 

5. The value that the tomatoes would have had if they had answered 
to the warranty as to size is $6,165.05. The difference between the value 
of the tomatoes actually received and the value that they would have 
had if they had answered to the warranty is $997.70. 

6. A partial replacement purchase of 463 lugs of tomatoes was made 
by respondent at prices slightly in excess of the contract price. 

7. Since the tomatoes were sold f. o. b. Laredo, respondent is entitled 
to a credit of $94.56, which sum represents freight, icing, and switch- 
ing charges that accrued between Nogales, Sonora, Mexico, and Laredo, 
Texas. Respondent has paid to complainant the sum of $4,178.17, 
which is the net proceeds of the resale by the respondent after deduc- 
tions for freight, icing, assorting and inspection. 

8. The formal complaint was filed on January 27, 1948, which was 
within nine months after the cause of action accrued. . 


CONCLUSIONS 


The parties are in dispute as to the capacity in which complainant 
acted in this transaction. Complainant contends it acted as principal. 
Respondent contends that complainant acted as a broker. Having 
raised the issue, the burden of proof rested with respondent to show 
by a preponderance of the evidence that complainant acted as agent or 
broker. Respondent has failed to sustain such burden. We there- 
fore conclude that complainant acted as a principal. 

Although the sale involved in this proceeding was made on an 
acceptance final basis, respondent is entitled to maintain the defense 
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of breach of warranty because it did not reject the shipment. A breach 
of warranty is admitted. Complainant concedes that the number of 
lugs of each size confirmed differed from the number of lugs of each 
size actually delivered to the respondent. In view of this concession, 
the principal issue involved in this proceeding is a determination of 
the amount of damages resulting from the breach of warranty which 
the respondent, having accepted the shipment, is entitled to set off 
against the contract purchase price of the goods. 

Respondent contends that it was damaged in an amount equal to the 
profit it would have realized upon a resale of a carload of tomatoes of 
the warranted size repacked in 10-pound cartons and sold to various 
stores of the A. & P. Tea Company. Respondent introduced evidence 
tending to prove that such profit would have been $2,297.41. It is 
well settled that profits of a resale are recoverable only as special dam- 
ages and that, in order to recover special damages based upon the 
loss of profit of a resale, it must be shown that such damages were 
within the contemplation of the parties. This, in turn, requires proof 
that the seller entered into the contract in controversy with knowledge 
of the terms of the contract of resale and with knowledge that a re- 
placement purchase to fulfill the resale contract could not be made in 
the event of a breach. In this case, respondent argues that complain- 
ant knew that the tomatoes were to be repacked in cartons for resale, 
a process requiring tomatoes of the warranted size, but respondent 
introduced no evidence to prove that complainant knew of any contract 
of resale or that a replacement purchase would be impossible in the 
event of a breach. Accordingly, respondent is not entitled to special 
damages based upon the loss of anticipated profits of a resale of the 
tomatoes. 

There remains the question of the general damages, if any, respond- 
ent has proved for the purpose of reducing or defeating complainant’s 
claim for the contract purchase price. Eliminating special damages, 
which are discussed above, general damages for the breach of warranty 
here involved would be the difference between the market value of 
the tomatoes actually delivered and the market value of tomatoes 
meeting contract requirements as to size. The burden of proving both 
values is upon the respondent. 

We find that the market value of the tomatoes here involved, at the 
time of delivery to the respondent, was $5,167.35. This finding is 
based on the resale of the tomatoes on the day of arrival and two days 
later. In view of the fact that the resale appears to have been proper 
and was made within a reasonable time, it is competent evidence of the 
actual value of the tomatoes delivered. It should be noted that re- 
spondent was selling these tomatoes for its own account and not for 
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the account of complainant, so deductions for the expenses of sale and 
freight are not taken into consideration. 

The finding as to the market value that the tomatoes would have 
had if they had answered to the warranty could be based upon either 
the evidence concerning the replacement purchase at higher prices 
or upon the evidence contained in the report of investigation made by 
the Department which tends to prove that the market value was 
$6,165.05. In view of complainant’s admission in its brief that 
$6,165.05 represents the market value of tomatoes possessing the war- 
ranted qualities, it is concluded that such is the fact. 

The difference between the value of the tomatoes at the time of 
delivery to the respondent ($5,167.35) and the value they would have 
had if they had answered to the warranty ($6,165.05) is $997.70, which 
amount respondent is entitled to set off against the contract price of 
$5,310.34. In addition, the respondent is entitled to set off against 
the contract purchase price the sum of $94.56, representing the con- 
ceded overcharge for freight. Since the respondent has remitted to 
complainant the sum of $4,176.17, there remains an unpaid balance 
owing to complainant of $41.91. The failure of the respondent to pay 
the complainant the sum of $41.91 is a violation of section 2 of the 
act, for which complainant should be awarded reparation, with interest. 
The facts should be published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to the complainant, as reparation, $41.91, with interest thereon at the 
rate of 5 percent per annum from June 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2141) 


Nationa Fruit Sates Co. v. Lewis D. Gotpstern Fruir & Propuce 
Corre. PACA Doc. No. 4888. Decided June 17, 1949. 


Failure Truly and Correctly to Account—Evidence 


Facts held to show the parties agreed that a second carload of tomatoes was to be 
shipped by complainant in addition to, and not in substitution for, a carload 
of tomatoes previously sold to respondent, on a joint account basis, but 
diverted elsewhere and, therefore, respondent should account for the proceeds 
of sale on the second car, but respondent is entitled to participate in the 
profits received on the first car.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Principal and Agent—Liability of Agent for Breach of Joint Account Agreement 


Where an agent entered into a joint account transaction and his principal did 
not have knowledge of the agreement or approve the transaction, held, agent 
is liable for a breach of the joint account agreement.* 


Mr. Charles Chorna, of Los Angeles, California, for complainant. Messrs. David 
B. Fitzgerald and Earl Jay Gratz, of Philadelphia, Pennsylvania, for respond- 
ent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Formal complaint was filed on December 5, 1947, alleging failure on 
the part of respondent truly and correctly to account for a carload of 
tomatoes, shipped in car ATSF-4030, sold by complainant to respond- 
ent to be resold for the joint account of the parties with profits to be 
shared equally. A copy of the formal complaint, together with a copy 
of the report of investigation prepared by the Regulatory Division, was 
served upon respondent by registered mail on December 20, 1947. A 
copy of the report of investigation was likewise served on complainant 
on December 23, 1947. 

On January 30, 1948, respondent filed an answer to the complaint, 
which answer contained a set-off and counterclaim. The claim for 
set-off involves a shipment of tomatoes, contained in car PFE-622, 
which respondent alleges it purchased from complainant on a joint 
account basis with net profits to be shared equally by the parties, but 
which complainant diverted and sold elsewhere at a profit. The 
counterclaim involves three shipments of celery sold by complainant 
to respondent on which respondent claims damages for alleged breaches 
of warranty by complainant. 

Complainant answered the counterclaim, admitting the terms of 
the celery contracts, as alleged, and denying generally all other alle- 
gations. Complainant also filed a formal motion to strike and dis- 
miss the counterclaim. Other defenses and objections of the parties 
will be more fully discussed in our conclusions. 

A hearing was held at Philadelphia, Pennsylvania, on September 
22, and 27, 1948. No one appeared for complainant at the hearing, 
but, at the request of counsel for complainant, the deposition of Gale 
Traver, complainant’s employee, the answers to cross-interrogatories 
propounded to respondent’s witness K. A. Payne, and the exhibits at- 
tached to the complaint were placed in evidence by the Presiding 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ement | officer. In addition to the testimony of four witnesses who appeared 
at the hearing, respondent offered in evidence the deposition testimony 


of K. A. Payne and the interrogatories propounded to Gale Traver. 


FINDINGS OF FACT 


1. Complainant is an individual, Louis T. Paul, doing business 
as the National Fruit Sales Co., whose post office address is 1304 East 
7th Street, Los Angeles 21, California. Complainant is a successor 
in interest to Jan Wagner Fruit Sales and has assumed responsibility 
for any reparation awards issued under the act against Wagner. Jan 
Wagner Fruit Sales was a partnership composed of Jan F. A. Wagner 
and Louis T. Paul. The partnership had assumed responsibility for 
any reparation awards issued under the act against Jan Wagner Fruit 
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q.)» [| Sales,Inc. (Both the partnership and the corporation will be referred 
‘€ On F to hereinafter as “Wagner”.) At the time of all the transactions 
id of | involved herein, complainant, or the business organizations of which 
ond- § complainant is a successor in interest or responsibility, was licensed 
io be f under the act. 
copy 2. Respondent, Louis D. Goldstein Fruit and Produce Corpora- 
Was f tion, is a corporation whose post office address is Second and Dock 
A f Streets, Philadelphia 6, Pennsylvania. At the time of all the trans- 
nant F actions involved herein respondent was licensed under the act. 







3. On or about April 23, 1947, Wagner sold 875 lugs of tomatoes, 







uint, F contained in car PFE-622, to the Connecticut Celery Company of 

for — Hartford, Connecticut, at a price of $5.75 per lug f. o. b., or a total 
622, F price of $5,031.25. On or about April 25, 1947, the Connecticut Cel- 
oint — ery Company cancelled its order on this shipment, which was then 
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rolling, for the alleged reason that the sizes of the tomatoes were not 
suitable. Wagner acted as sales agent for Barbe and Son in this 
transaction. 

4. On or about April 25, 1947, Wagner and respondent entered into 
a contract in writing whereby Wagner agreed to consign to respondent 
the 875 lugs of tomatoes contained in car PFE-622 at an agreed 
guaranteed advance price of $4.50 per lug f. o. b., or a total price of 
$3,937.50. It was agreed that the tomatoes were to be sold for the 
joint account of respondent and Wagner, with net profits to be shared 
equally. On the same day respondent forwarded its check in the 
amount of $3,937.50 to Wagner. Wagner acted as agent for Barbe 
and Son in this transaction. 

5. On or about April 26, 1947, the Connecticut Celery Company 
wired Wagner it would accept the tomatoes contained in car PFE-622 
at the price of $5.75 per lug f. 0. b. Wagner failed to divert the ship- 
ment to respondent herein, and the tomatoes contained in this car 
were received and accepted by the Connecticut Celery Company. 
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6. On or about April 26, 1947, Wagner offered to consign to re 
spondent, in substitution for the tomatoes in car PF E-622, a carload 
of tomatoes consisting of 1,165 4-basket crates, contained in car 
ATSF-4030, at an agreed guaranteed advance of $3.75 per crate 
f. o. b., or a total price of $4,368.75, to be sold for the joint account of 
respondent and Wagner with net profits to be shared equally. Re- 
spondent refused to accept the shipment offered as a substitute and 
insisted upon receiving the tomatoes contained in car PFE-622; but 
respondent offered to accept the tomatoes in car ATSF-4030 in addi- 
tion to those contained in car PFE-622. Thereafter the tomatoes in 
car ATSF-4030 were diverted by Wagner to respondent and accepted, 
Wagner acted as sales agent for Ed Weist in this transaction. 

7. On or about April 30, 1947, respondent sold the tomatoes shipped 
by complainant in car ATSF-4030 for a net profit of $796.04. Re- 
spondent has not paid the guaranteed advance price of $4,368.75 to 
complainant on this shipment. 

8. There is now due and owing to complainant from respondent 
the sum of $282.40 based upon the following statement of account 
between respondent and Wagner for the tomatoes shipped in cars 
ATSF-4030 and PFE-622: 


Car ATSF-4030 
Due Due 
Complainant Respondent 


Guaranteed advance on 1,165 crates at $3.75---_----__--_- $4, 368. 75 
Bales —-$4. 50-65 70 na ieee $6, 220. 00 
EMMETT 1, 055. 21 
I I ee 4, 368. 75 
MeN ens os ee Se 796. 04 
NIM RUN ga og Sd 398. 02 
4, 766. 77 
Car PFE-622 
Ben aE cs cs a $5, 031. 25 
Guaranteed advance on 875 lugs at $4.50____--__ 3, 937. 50 $3, 937. 508 
UNS hs led ree ee 1, 093. 75 
PRS NUNIT MORN UO 546. 87 546. 87 


4,484.37 4, 484. 37 
282. 40 


9. On or about December 17, 1946, respondent purchased from 
Wagner, through Monte Cross, a broker acting for Wagner, 504 crates 


of celery contained in car PFE-50248, at a price of $1.85 per crate 
f. o. b., plus $50 top ice, upon an express representation that the celery 
was of “Good’N Fresh” brand, U.S. No. 1 quality, and of the following 
sizes: 184 crates each of 2-dozen size; 154 crates each of 214-dozen 
size; 123 crates each of 3-dozen size; and 43 crates each of 314-dozen 
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size. Wagner’s draft in the amount of $982.40 was presented to and 
paid by respondent on December 24, 1946. 

10. Upon arrival of car PFE-50248 at Philadelphia, Pennsylvania, 
on December 26, 1946, the celery contained therein met contract 
requirements, except that it was “Buckboard” brand. 

11. On or about December 19, 1946, respondent purchased from 
Wagner, through Monte Cross, a broker acting for Wagner, 338 crates 
of celery (subsequently reduced to 308 crates by agreement of the par- 
ties) and 182 crates of cauliflower, contained in car PFE-63853, at 
prices of $1.85 per crate f. o. b., plus $50 top ice for the celery, and 
80 cents per crate f. o. b. for the cauliflower, upon express representa- 
tions that the celery was “Good’N Fresh” brand, U. S. No. 1 grade, 
and of the following sizes: 49 crates each of 114-dozen size; 163 crates 
each of 2-dozen size; 52 crates each of 214-dozen size; 58 crates (re- 
duced to 28 crates) each of 3-dozen size; and 16 crates each of 314- 
dozen size. Wagner’s draft in the amount of $756.30 was presented and 
paid by respondent on December 26, 1946. 

12. Car PF E-63853 arrived at Philadelphia, Pennsylvania, on De- 
cember 27, 1946. Federal inspection of a portion of this celery made 
on December 31, 1946, disclosed that it was “Buckboard” brand. Some 
of the celery was of a smaller size than contracted for. 

13. On or about December 19, 1946, respondent purchased from 
Wagner, through Monte Cross, a broker acting for Wagner, 504 crates 
of celery, contained in car PFE-70727, at a price of $2 per crate, 
f. o. b. acceptance, plus $50 top ice, upon the express representation 
and condition that the celery was of “Good’N Fresh” brand, U. S. 
No. 1 grade, and of the following sizes: 25 crates each of 114-dozen 


| size; 146 crates of 2-dozen size; 145 each of 214-dozen size; 129 each 


of 3-dozen size; and 59 crates of 314-dozen size. The purchase price 
of $1,058 was paid to Wagner by respondent on December 21, 1946. 
14. On or about December 30, 1946, respondent sold the celery 


| shipped to it in car PFE-70727 to a New Jersey buyer at a delivered 
| price of $4.25 per crate, which sum represented the prevailing market 


price on that date of celery of the kind, quality, and size warranted 
by Wagner’s broker. Inspection by respondent’s buyer at Swedes- 
boro, New Jersey, disclosed a large quantity of crates to be of 4-dozen 
size. The market value of the celery delivered was $1,967; the market 
value of the celery as warranted would have been $2,142. The dif- 
ference of $175 represents respondent’s damages on this shipment. 
15. The formal complaint was filed December 5, 1947, which was 
within 9 months after the cause of action accrued. Respondent also 
filed, within the time required by the statute, an informal complaint 
covering the transactions made the subject of the counterclaim. 
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CONCLUSIONS 


Complainant alleges failure on the part of respondent truly and 
correctly to account for a carload of tomatoes, shipped in car ATSF- 
4030 from Calipatria, California, on or about April 25, 1947, to 
respondent at Philadelphia, Pennsylvania. It is alleged that com- 
plainant, acting as agent for Ed Weist, sold respondent 1,165 4-basket 
crates of tomatoes at an agreed f. o. b. guaranteed price of $3.75 per 
crate, or a total of $4,368.75; and that the tomatoes were to be sold 
for the joint account of the parties with net profits to be shared 
equally. It is further alleged that respondent sold the tomatoes for 
a net profit of $796.04, and that no part of the purchase price or the 
net profit has been paid, except the sum of $3,937.50. Complainant 
seeks reparation in the amount of $829.27. 


—_ 


ee eee 


Respondent admits that a net profit of $796.04 was realized on the} . 


sale of tomatoes shipped in car ATSF-4030, but denies that it had 
any negotiations with complainant insofar as the transaction referred 
to in the complaint is concerned. Respondent alleges, instead, that 
the carload of tomatoes in question was received by it and handled 
on a joint account basis with the partnership firm of Jan Wagner 
Fruit Sales. The report of investigation, which constitutes a part 
of the record in this proceeding, shows that complainant is a successor 
in interest to, and has assumed liability for any reparation award 


issued under the act against Jan Wagner Fruit Sales. Respondent’s f 


objections with respect to complainant’s right to bring this proceeding 
should have been, and are hereby overruled. 


Further answering the complaint, respondent claims a right of f 
set-off against Wagner for one-half the profits realized by the latter on 
the sale of another carload of tomatoes. Respondent alleges that on 
or about April 25, 1947, Wagner sold to respondent 875 lugs of toma- ff 
toes contained in car PFE-622 on a joint account basis, and that> 
respondent paid Wagner the guaranteed advance price of $3,937.50 F 
cen this shipment. Respondent further avers that Wagner sold this} 
shipment of tomatoes to the Connecticut Celery Company for $5,031.25, F 
which sum, less the guaranteed advance of $3,937.50 leaves a balance of 


$1,093.75, to one-half of which, or $546.87, respondent is entitled. 


Respondent admits being obligated to Wagner in the amount of $282.40, f 


provided the parties make an accounting to each other for both cars 
on a joint basis. 

With respect to the claim for set-off, complainant contends that 
respondent agreed to accept the tomatoes in car ATSF-4030 in sub- 


stitution for the tomatoes in car PFE-622, which latter shipment | 


Wagner was unable to divert to respondent. Respondent maintains 
that the tomatoes in car ATSF-4030 were purchased as an additional 
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shipment, and not in substitution for those in car PFE-622. The 
first question presented is: Did the parties negotiate a binding con- 
tract for consignment, on a joint account basis, of the tomatoes in car 
PFE-622 so as to entitle respondent to one-half the profits realized 
by Wagner on the sale of these tomatoes to the Connecticut Celery 
Company? If the answer to this question is in the affirmative, the 
second question then is: Did respondent agree to accept the shipment 
in ATSF-4030 in substitution for the tomatoes in PFE-622? 

The record shows that Wagner, as sales agent for Barbe and Son, 
sold the tomatoes in PFE-622 to the Connecticut Celery Company 
on or about April 23, 1947, at a price of $5.75 per lug. On April 25, 
1947, the Connecticut Celery Company cancelled its order on the ship- 
ment. On the same day, as evidenced by teletype message, Wagner 
agreed to consign the shipment to respondent, who airmailed a check 
in the full amount of the guaranteed advance. We have little difficulty 
in concluding that Wagner and respondent entered into an agreement 
for the sale of the tomatoes in PF E-622 to respondent on a joint account 
basis. However, on April 26, 1947, the Connecticut Celery Company 
wired Wagner instructions to have PFE-622 rolled to Hartford. On 
the szme day Wagner wired respondent that the tomatoes in ATSF- 
4030 were being substituted for the reason that under I. C. C. express 
tariff regulations diversion of PFE-622 could not be effected without 
a release from the Connecticut Celery Company. Wagner’s telegram 
to respondent, sent at 11.42 a. m. on April 26, 1947, reads as follows: 
“$0 FAR UNABLE EFFECT DIVERSION TOMATOES ACCOUNT NOT CON- 
SIGNED PROPERLY PFE 622 MEANTIME SUBSTITUTED EXPRESS IM- 
PERIAL TOMATOES OUT YESTERDAY FOUR BASKET CRATES FLYING 
BRAND 195/98 580/128 390/168 3.75 FOB GUARANTEE ACCEPTANCE JOB- 
ING OVERAGES TUBE SPLIT ABOVE ROLLING PHILADELPHIA CON- 
FIRM ATSF 4030—” 


Respondent sent Wagner the following telegram in reply: 
“REPLYING DO ALL POSSIBLE EFFECT DIVERSION PACIFIC 622 THIS 
SURE TO MAKE US BOTH BIG PROFIT SEEMS PECULIAR HE WILLING 
CONFIRM YESTERDAY YET TODAY A DIFFERENT STORY IF MARKET 
WAS SLIPPING MAY BE LESS DIFFICULT TO REACH HIM STOP ALSO 
CONFIRM SANTAFE 4030 WHILE THIS CONSIDERABLY HIGHER THAN 
YESTERDAYS CAR STILL BELIEVE WILL MAKE US GOOD PROFIT” 


On April 28, 1947, Wagner wired respondent: 


“DELAYED WIRING YOU AS DIVERSION MISSED PFE 622 CHECK RE- 
CEIVED APPLYING LEAVING BALANCE 431.25 AIRMAIL IMMEDIATELY 
SANTAFE 4030—” 

It is true that Wagner, acting as sales agent for Ed Weist, offered re- 
spondent ATSF-4030 in substitution for PFE-622. It is also clear 
that respondent did not accept Wagner’s offer. In this connection, 
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substitution was first mentioned by Wagner in the teletype messages 
between the parties on April 26, 1947, at which time Wagner com- 
plained of the trouble he was having in arranging the diversion of 
PFE-622 to respondent. 
Respondent replied : 

“APPREC EVERYTHING THAT U ARE SAYING BUT WE STILL WANT THE 
CAR OF LUGS (PFE 622) IF REMEMBER YESTDY AND U WILL REFER TO 
THE TELETYPE U HAD TO GET THE OK FROM THE SHIPPER ON THE 
TELEPHONE WHILE U WERE TALKING TO US AND U DID GET HIS 
APPROVAL AND U CAME BACK AND TOLD US THE BEST DBAL U CD: 
MAKE WHICH WE ACCEPTED—NOW WHY SHD THERE BE ANY CON- 
FUSION ABT THE DIVERSION” 


[Parenthetical insertions supplied. ] 
Later in the same teletype message respondent stated : 


“STILL APPREC WHAT YOU SAY BUT TO ME A DEAL IS A DEAL—WE 
LIVED UP TO OUR END AND WANT U TO GET THE CAR FOR US—WILL 
ALSO TAKE THE CAR TO FLATS (ATSF 4030) AND IF POSSIBLE TO BILL fF 
IT ON A 3.50 GUARANTEE BASIS” 


[Parenthetical insertions supplied. ] 
Still later in the teletype message respondent went on to say: 


“OK GET THE BASKET CAR (ATSF 4030) THE BEST PRICE YOU CAN—IT 
WILL MAKE US BOTH SOME NICE MONEY BUT BY ALL MEANS DON’T 
LOSE THE LUG (PFE 622)” 


[Parenthetical insertions supplied.] 


The foregoing excerpts conclusively demonstrate that respondent 
was not accepting a substitution of cars but was insisting on receiving: f 
tomatoes in PFE-622 in addition to those in ATSF-4030. Having 
alleged a substitution of a shipment of tomatoes for one previously 
purchased and paid for by respondent, it was incumbent upon com- 
plainant convincingly to establish such substitution by a preponder- 
ance of the evidence. This complainant has failed to do. 

Upon consideration of the entire record, it is concluded that re- 
spondent did not accept Wagner’s offer to substitute the tomatoes in 
the car ATSF-4030 in place of the tomatoes in car PFE-622. There-- 
fore, respondent is entitled to participate in the profit Wagner de- 
rived from the sale of the shipment in car PFE-622 to the Connecticut 
Celery Company. As set forth in Finding No. 8 above, there is a 
net balance of $282.40 due complainant from respondent in connection: 
with these two shipments. 

In further connection with respondent’s claim for set-off, complain- 
ant advanced what amounts to an argument that, as an agent, Wagner: 
is not liable for any purported breach of contract by its principal in 
connection with the failure to divert PFE-622 to respondent. We 
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are not impressed by this argument. It is evident that cars PFE-622 
and ATSF-4030 were parts of what was in reality a single transaction. 
In connection with both cars Wagner, complainant’s predecessor, acted 
as a principal so far as respondent is concerned. As we see the matter, 
complainant has brought an action for reparation against respondent 
on a part of the transaction, but at the same time is trying to exclude 
from consideration that part of the transaction upon which respondent 
bases its defense. We hold that complainant has a right to maintain 
the action, from which it necessarily follows that respondent is en- 
titled to maintain any defenses it can prove arising out of the same 
transaction. 

Complainant filed a motion to strike and dismiss the counterclaim 
on two grounds: (1) that the counterclaim was not filed within the 
nine months’ period prescribed by the act as essential to jurisdiction, 
and (2) that the counterclaim concerns a transaction other than that 
upon which the complaint is based. With respect to the first reason, 
the report of investigation clearly establishes that respondent’s in- 
formal complaint covering the transactions stated in the counterclaim 
was filed within the nine months’ period. With respect to the request 
for dismissal on the ground that the counterclaim concerns a trans- 
action other than that upon which the complaint is based, reference 
should be made to our decision in Zhe Shuman Co. v. Yeckes-Eichen- 
baum, Inc. of New York, 7 A. D. 1216. In that proceeding we con- 
cluded that the rules of practice under the act permit the filing of a 
set-off or counterclaim whether or not extrinsic to the transaction com- 
plained of, and the lack of “mutuality” between the transactions is 
not 2 bar to the filing of such set-off or counterclaim. Complainant’s 
motion should have been and is hereby overruled. 

With respect to the merits of the counterclaim, certificates of Fed- 
eral and Binney inspections of the celery contained in cars PFE-. 
50248 and PFE-63853 which were made at Philadelphia, Pennsyl- 
vania, after these shipments arrived at that market, disclose that 
these shipments were “Buckboard” brand celery. As appears from 
page 9 of the report of investigation dated May 12, 1947, however, 
respondent’s complaint does not pertain to the difference in brands, 
but to the size of the celery delivered. There is no clear or con- 
vincing proof that car PFE-50248 contained celery of sizes other 
than those agreed to be delivered. Therefore, the claim in connection 
with this shipment is without basis. 

In connection with the 308 crates of celery contained in car PFE- 
63853, there is evidence that some of the crates contained 4-dozen size 
celery, whereas the contract did not call for any celery this small. 
Two of respondent’s customers testified that they purchased a total 
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of 87 crates of 4-dozen size celery from this shipment. But it is not 
contended that the remainder of the celery was undersize; in fact, 
there is no showing what size celery the remaining 221 crates con- 
tained, and it is conceivable, though not here suggested, that they may 
have contained celery of larger sizes than ordered. Nevertheless, we 
conclude that there was a deviation between the contract and the ship- 
ment as to size, and that such deviation constituted a breach of contract 
and a violation of section 2 of the act. 

A consideration of the evidence leads us to the further conclusion 
that respondent has failed to prove what, if any, damages it suffered 
by reason of complainant’s breach of contract on this shipment. As 
stated in Ernest E. Fadler v. Tewas Vegetable Exchange, PACA 
Docket No. 4987, decided May 13, 1949, the proper basis for damages 
is the difference between the value of the produce delivered and the 
value of the produce that should have been delivered. Respondent 
has alleged that on or about December 28, 1946 (the day after arrival 
of the shipment at destination), the market value of celery of the 
kind, quality, and sizes, called for by the contract was $3.75 to $4 
per crate. With respect to the value of the celery actually delivered, 
respondent testified at the hearing that various quantities of celery 
were taken from the car and sold at prices ranging from $2.50 to $4, 
with an average price of $2.97 per crate. Market reports for celery 
at Philadelphia on December 26, 1946, show sales of 2-3 dozen sizes 
at $3.25 to $4, few $4.25, and smaller sizes from $2 to $3. On De- 
cember 27, large sizes brought from $3 to $3.75, few $4, with poorer 
and some small and medium sizes from $1.50 to $2.50. It is thus 
evident that respondent’s contention that this entire shipment, which 
contained some of the smaller sizes, would have been worth from $3.75 
to $4 per crate if it had been according to contract, is not supported by 
the market reports. There is no satisfactory evidence as to the market 
values of the particular sizes called for by the contract. While we 
might be able to work out a reasonably sound determination of the 
market value of the shipment as contracted for, we find it unnecessary 
to do so because the market value of the shipment actually delivered 
is not shown. True, respondent has offered evidence as to what the 
celery was sold for, but respondent has not shown the number of crates 
of celery of the various sizes received, nor the prices received for 
crates of the several sizes. Respondent is entitled to damages on the 
basis of size only, and without relating sales prices to sizes it is 
impossible to say whether respondent’s loss, if any, or how much of 
such loss, was due to size or due to other factors. 

Complainant’s offer to reduce the price on some of the shipments 
involved can not be considered here, since this offer was made only 
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to effect prompt settlement and respondent did not accept the offer. 

With respect to the celery contained in car PFE-70727, the entire 
shipment was purchased by one buyer. The testimony of respondent’s 
buyer, together with the documentary evidence submitted relative to 
the reduction in price of $175 allowed this buyer, is accepted as proof 
of complainant’s failure to deliver celery meeting contract require- 
ments and as proof of the difference in value between what was de- 
livered and what should have been delivered by complainant. Re- 
spondent should be allowed a credit of $175 on this car. 

In conclusion, the $175 due respondent on his counterclaim should 
be deducted from the balance of $282.40 due complainant on its com- 
plaint; and reparation in the net amount of $107.40, plus interest, 
should be awarded complainant. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $107.40 with interest thereon at 5 percent 


per annum from May 1, 1947, until paid. 
The facts and circumstances as set forth herein shall be published. 


Copies hereof shall be served on the parties. 


(A. D. 2142) 
PACA Doc. No. 4725.* Decided June 17, 1949. 


Dismissal—Unlawful Rejection—F. O. B. Contract—Warranty of Suitable 
Shipping Condition as Applied to Rolling Car—Breach of Warranty by 
Seller 


Where complainant sold to respondent a rolling car of U. S. No. 1 Table grapes 
at a price f. o. b. shipping point, for shipment to Grand Rapids, Michigan, 
with a stop at Chicago for inspection by respondent, and the inspection dis- 
closed that the grapes failed to grade U. S. No. 1 at Chicago due to “de- 
cayed and wet berries,” whereupon respondent rejected the shipment and the 
grapes were sold at auction by complainant who brought an action to re- 
cover the difference between the contract price and the price realized on 
resale, it is held, that: (1) under the contract, complainant warranted 
the grapes to be in suitable shipping condition on the date of sale (this being 
a rolling car) for delivery at Grand Rapids without abnormal deteriora- 
tion, assuming normal transportation service and conditions; (2) the grapes 
did not meet the warranty of suitable shipping condition at the time of 
sale and, therefore, complainant breached the contract; (3) the conditions 
revealed by inspection at Chicago indicated the breach was substantial; and 
(4) respondent’s rejection of the grapes was justified and the complaint 
should be dismissed.** 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Dd. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Warranties—Delay in Transportation as Affecting Warranty of Suitable Shipping 
Condition 


Where respondent purchased from complainant a rolling car of U. S. No. 1 
grapes for shipment to Grand Rapids, Michigan, with a stop-off at Chicago 
for inspection by buyer, and there was a delay of about two days in making 
the car available for inspection, caused by the admitted error of the rail- 
road, and the inspection at Chicago showed the grapes then failed to grade 
U. 8S. No. 1 because of wet and decayed berries, it is held, that: (1) the 
warranty of suitable shipping condition under the f. o. b. contract of pur- 
chase and sale was a warranty that the grapes would arrive at Grand 
Rapids without abnormal deterioration; (2) the inspection at Chicago 
was made within the time contemplated by the parties under the warranty 
that the grapes were suitable for shipment to Grand Rapids; and (3) the 
delay at Chicago does not void the warranty on the theory that travel 
time was not normal.** 


Complainant pro se. Mr. Samuel H. Himelstein, of Grand Rapids, Michigan, 
for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.), instituted by 
formal complaint filed January 3, 1947. Complainant alleges that 


respondent rejected, without reasonable cause, a carload of grapes 
shipped in October 1946, and that complainant was thereby damaged 
in the amount of $801.03. A copy of the formal complaint, together 
with a copy of the report of investigation, was served upon respondent 
on May 8, 1947. A copy of the report of investigation was served on 
complainant on May 5, 1947. Copies of two supplemental reports of 
investigation were served upon complainant and upon respondent’s 
attorney. An answer and request for oral hearing was filed by re- 
spondent on May 19, 1947. Thereafter, complainant reduced the 
amount of its claim to $500 in order to bring the proceeding under 
the shortened procedure. 

Complainant alleges that on or about October 14, 1946, it sold to 
respondent, by contract in writing, a carload of U. S. No. 1 Owl Brand 
Tokay grapes at $2.75 per lug (subsequently amended to $2.10 per lug), 
f. o. b. shipping point; that the sale was negotiated by * * *,a 
broker of * * *, who acted in the transaction as agent for com- 
plainant; that the grapes were shipped from * * *, on Octo- 
ber 11, 1946, to complainant at * * *, and were diverted on 
October 14, 1946, to respondent at * * *, tobestopped at * * * 
for inspection, in compliance with the respondent’s instructions. It 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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is further alleged by complainant that it shipped to respondent, in 
interstate commerce, the kind, grade, quality, and brand of grapes 
called for in the contract, and that it tendered to respondent at * * *, 
in compliance with the contract, the car of grapes described in said 
contract, but that respondent failed, neglected, and refused to accept 
the grapes; that complainant was, therefore, compelled to find another 
purchaser; and that the grapes in question were sold for respondent’s 
account at auction in Chicago, which sale resulted in a net loss to the 
complainant of $801.03. 

In its answer, respondent admits the purchase of a car of U. S. 
No. 1, Ow] Brand Tokay grapes, and that the shipment was rejected, 
but contends that the condition of the grapes at * * * justified 


rejection. 
FINDINGS OF FACT 


1, Complainant, * * *, isa cooperative association, whose post 
officeaddressis * * *, 

2. Respondent is a partnership composed of * * *, doing busi- 
siness as * * *, whose addressis * * *. At the time of the 
transaction here involved, respondent was licensed under the act. 

3. On or about October 14, 1946, in the course of interstate com- 
merce, complainant sold to respondent 1,105 lugs of U. S. No. 1 Owl 
Brand Tokay grapes, then contained in car PFE 42237, at $2.10 per 
lug f. o. b. shipping point, for shipment to Grand Rapids, Michigan, 
with stopat * * * for inspection. 

4. The sale was negotiated by * * *, broker, of * * *%, 
who acted in the transaction as agent for the complainant. 

5. Car PFE 42237 was shipped from * * *, on October 11, 
1946, and was diverted on October 14, 1946, to respondent at * * *. 
The carrier was instructed to stop the shipment at * * * for in- 
spection on CPT by respondent. 

6. The car of grapes arrived at the designated point in 
on Sunday, October 20, 1946, and was inspected by one of respondent 
partners early on the morning of October 21. A Federal inspection 
was requested at 8:30 a. m. on October 21, and the inspection was 
made at 8:55a.m. The inspection report shows the condition of the 
grapes at Chicago to be as follows: 


* * 


“Range from 5 to 75%, average approximately 25% wet berries. Decay range 
from less than % of 1% to 3%, average 1%. Decay is Gray Mold Rot and 
Rhizopus Rot in all stages, mostly advanced. Range from 1 to 6%, average 2%, 
shattered berries. Remainder berries firm and firmly attached to capstems, 
stems light green to turning brown.” 


As to grade, the report shows the shipment, “Now fails to grade U. S. 
No. 1 Table only account wet and decayed berries.” 
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7. After inspectionat * * *, respondent rejected the grapes and 
complainant sold them at auction in Chicago on October 23, 1946, for 
a net price of $1,519.47. Complainant billed respondent for the loss, 
represented by the difference between the contract price to respondent 
and the price realized on the resale, no part of which respondent has 
paid. 

8. The formal complaint was filed on January 3, 1947, and within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the con- 
tract. The difficulty appears to stem from the varying interpretations 
given those terms by complainant and respondent. It is fully agreed 
that the contract called for a car of U. S. No. 1 Owl Brand Tokay 
grapes at a price f. o. b. shipping point, to be shipped to respondent 
at Grand Rapids, Michigan, with a stop at Chicago for inspection by 
respondent. Respondent maintains that inasmuch as the grapes 
were rolling at the time of purchase, under the contract complainant 
“in effect warranted” that as of the date of purchase and sale the 
grapes were U. S. No. 1; also, that the right of inspection at Chicago 
by respondent included “a right of rejection if the commodity is not 
the kind and grade ordered, and agreed upon.” 

Complainant, on the other hand, points out that the sale was made 
on the basis of f. 0. b. shipping point and that the shipping point in- 
spection showed an average of “less than 14 of 1%” decay present in 
the berries and that they graded “U. S. No. 1 Table.” Complainant 
says this “is prima facie evidence that these grapes were in suitable 
shipping condition when placed on board car PFE 42237 at * * *, 
October 11, 1946, and that the brand, quality and grade contracted 
for was actually shipped.” Complainant contends further that under 
the f. o. b. transaction, the respondent-buyer is liable for the “deterio- 
ration or change in condition” occurring in transit. 

Complainant’s position is predicated upon the theory that the suit- 
able shipping condition rule in relation to direct shipments is appli- 
cable tothiscontract. Thisisnotthecase. The term “f. o. b.,” as used 
in the contract and as defined by the regulations under the act, “means 
that the produce * * * istobeplacedfreeonboardthe * * * 
car * * * at shipping point, in suitable shipping condition, and 
that the buyer assumes all risk of damage and delay in transit not 
caused by the shipper * * *.” The regulations define “suitable 
shipping condition,” in relation to direct shipments, as meaning “that 
the commodity, at time of billing, is in a condition which, if the ship- 
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ment is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the destination 
specified in the contract of sale.” It is important to remember, how- 
ever, that “suitable shipping condition,” in connection with rolling 
cars, such as we have in this case, means that the commodity, at time of 
sale, meets these requirements. 

So, it becomes apparent that complainant, under the contract in 
this case, warranted that the grapes were in suitable shipping condi- 
tion on October 14, 1946, the date of sale; that is, that they were in a 
condition on October 14, 1946, which, if the shipment was handled 
under normal transportation service and conditions, would assure de- 
livery without abnormal deterioration at Grand Rapids, Michigan. 
Ernest E. Fadler Co. v. Hesser, 166 F. 2d 904. The only questions 
for determination then are whether the grapes met that warranty and 
whether respondent’s rejection of the shipment at Chicago was justi- 
fied. 

The record shows that the car was given proper protective service 
(icing) from the time it was shipped until it was inspected at Chicago. 
It is further shown that travel time was normal until the car reached 
* * * near * * * at which place an error was made by the 
railroad. In Exhibit #3 of the first supplemental report of investi- 
gation, which is a letter from the * * * to the Department, the 
General Superintendent of transportation of that railroad made the 
following statement with reference to car PFE 42237: “* * * 
apparently in error the car was placed in the [HB group out of Gales- 
burg and was set out at Congress Park at 1:10 P. M., October 18, 
1946, car moving to * * * at which point it was discovered that 
waybill carried a stopoff. The car was ordered returned to our line 
and it moved into our outer yards at Chicago at 9:30 A. M. October 
19th. The car was delivered to the C. P. T. on the 20th.” 

While it appears that there was a delay of about two days in the 
gar being available for inspection at * * * which delay was 
caused by the admitted error of the railroad, it should be noted that 
the destination of the shipment was * * * and the warranty of 
suitable shipping condition was a warranty that the grapes would 
arrive at * * * without abnormal deterioration. In view of the 
intervening Saturday and Sunday, October 19 and 20, the inspection 
at * * * was probably made as soon as the car would have been 
inspected at * * * if the car had moved directly to that point. 
Tn other words, the inspection at * * * was made within the time 
contemplated by the parties under the warranty that the grapes were 
suitable for shipment to * * * so the fact that the car was de- 
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layed in reaching the designated point at * * * does not void the 
warranty on the theory that travel time was not normal. 

We conclude that the grapes did not meet the warranty of suitable 
shipping condition at the time of sale and, therefore, complainant 
breached the contract. From the condition revealed by the inspec- 
tion at * * * we conclude further that the breach was substantial 
ane cuat respondent’s rejection of the grapes was justified. The com- 
plzint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(A. D. 2143) 


PACA Doc. No. 4882.* Decided June 17, 1949. 


Motion for Extension of Time to File Brief, Granted—Prior Reparation Order 
Stayed 


Where respondent filed a petition for rehearing of prior reparation order and 
requested extension of time to file brief in support of order, extension is 
granted and prior order is stayed.** 


Mr. Louis Gelbman, of Youngstown, Ohio, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
STAY ORDER 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seqg.), an order was 
issued May 24, 1949, awarding reparation to complainant against re- 
spondent. A copy of the order was served upon respondent on May 
26, 1949. On June 8, 1949, respondent filed a motion for rehearing 
and requested an extension of time within which to file a brief in sup- f 
port of its motion. 

The order of May 24, 1949, is hereby stayed pending the issuance of 
a further order in this proceeding. Respondent may have until June 
27, 1949, to file a brief in support of the motion for rehearing. 

Copies hereof shall be served upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Hd. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PACA Doc. No. 4898.* Decided June 20, 1949. 


Denial of Petition for Reconsideration 


Respondent’s petition for reconsideration is dismissed since all questions raised 
and argument made in support of this petition were fully considered at the 
time of issuing the order to which objection is made.** 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a e# seq.), 
an order was issued on May 31, 1949, awarding reparation to complain- 
ant and against respondent in the amount of $1,476.56, representing the 
cost less one-half of the loss from the sale of four carloads of medium 
yellow onions sold by respondent on joint account with complainant. 

On June 10, 1949, and within the time prescribed by the rules of 
practice, respondent filed a petition for reconsideration. Respondent 
contends that complainant breached a warranty that the onions were 
100 percent sound and that a subsequent agreement was entered into 
by the parties whereby respondent was to dispose of the onions at the 
best possible market price. Careful consideration was given to these 
defenses in the decision of May 31, 1949. Respondent also states that 
the evidence in the record does not support the order. With this con- 
clusion, we cannot agree. In our opinion, the order of May 31, 1949, 
is supported by the evidence and the applicable principles of law. 
Accordingly, the petition for reconsideration is hereby dismissed with- 
out prior service upon complainant. 

This order and the order of May 31, 1949, shall become effective 
30 days after the date hereof. 

Service of this order shall be made on the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Ernest E. Fapter Company, Compiarnant v. D1Cota & Company, 
Responpent. PACA Doc. No. 4822. Decided June 24, 1949. 


Unlawful Rejection—Evidence—Resale—Damages 


Where broker negotiated sale of tomatoes by complainant to respondent, who 
rejected tomatoes tendered, claiming broker warranted the tomatoes would 
be a particular brand whereas they were of two brands and were excessively 
scarred, held, that the evidence fails to establish that the contract specified 
a brand or the tomatoes diverted to respondent were not in suitable ship- 
ping condition, and, therefore, the rejection was without reasonable cause 
for which complainant is entitled to reparation for the loss sustained on 
resale,* 

. Charles L. Cunningham, of Stonecipher & Cunningham, of Pittsburgh, Penn- 
sylvania, and Mr. Warren S. Earhart, of Kansas City, Missouri, for com- 
plainant. Mr. Harvey Miller, Jr., of Miller & Miller, and Mr. A. N. Brockway, 
of Pittsburgh, Pennsylvania, for respondent. Mr. James A. O’Donnell, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
Formal complaint was filed on June 16, 1947, in which it was alleged 
that complainant had sold to respondent one carload, containing 775 
lugs, of U. S. No. 1 “Straight Pack, Globe Type, Tight Pack Texas 
tomatoes.” It was further alleged that tomatoes meeting the require- 
ments of the contract were delivered but that, upon arrival of the 
car, respondent rejected the produce. An award of reparation is 
requested for the difference between the contract price and the amount 
for which the tomatoes were resold. 

In an answer to the formal complaint filed October 22, 1947, re- 
spondent sought to justify the rejection on the grounds that the to- 
matoes contained brands other than the one specified in the contract 
and they were inferior in quality and condition. Respondent requested 
an oral hearing. ’ 

A formal hearing was held at Pittsburgh, Pennsylvania, on De- 
cember 15, 1948. Both parties were represented by counsel. There 
was introduced in evidence on behalf of complainant the depositions 
of Frank M. Anderson, freight claim clerk at Kansas City, Missouri, 
for the Wabash Railroad Company, and Frank L. Kenworthy, a 


*Keference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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partner in complainant firm. Four witnesses, including John DiCola, 
appeared and testified at the hearing on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ernest E. Fadler 
and Frank L. Kenworthy, doing business as Ernest E. Fadler Com- 
pany, whose post office address is 311 Produce Exchange Building, 
Kansas City, Missouri. 

2. Respondent, John DiCola, is an individual doing business as J. 
DiCola & Company, whose post office address is 303 Fruit Exchange 
Building, 21st Street and Penn Avenue, Pittsburgh, Pennsylvania. 
Respondent was licensed under the act at the time of the transaction 
alleged in the complaint. 

3. On June 3, 1946, through negotiations conducted by a broker, the 
parties contracted for the sale by complainant to respondent of one 
carload of U. S. No. 1 straight pack, globe type, tight pack Texas 
Tomatoes, which had been inspected and shipped from Jacksonville, 
Texas, on May 30,1946. The agreed purchase price was $2.85 per lug 
f. o. b. shipping point for 775 lugs in the shipment, or a total price of 
$2,208.75. It was also agreed that the car be iced at Kansas City, 
Missouri, and one vent opened at each end of the car and plugs out to 
the desination, Pittsburgh, Pennsylvania. A written memorandum 
of the contract was signed by the broker for complainant and by 
respondent. 

4. The tomatoes were graded U. S. No. 1, with no decay, at the time 
of shipment from Texas on May 30, 1946. On the date of sale com- 
plainant ordered the carload diverted to respondent at Pittsburgh, 
Pennsylvania, instructing the carrier to re-ice at Kansas City, Missouri, 
and leave one vent open and one plug out at each end of the car. 

5. At Kansas City, Missouri, the car was re-iced. The railroad 
closed the vents between Kansas City, Missouri, and Logansport, 
Indiana, in violation of complainant’s instructions. Complainant 
filed a claim with the railroad for damage caused to the tomatoes while 
in transit and recovered $300, less collection cost of $60, or a net sum 
of $240 for the benefit of whom it may concern. 

6. The tomatoes tendered to respondent by complainant in car PFE 
93655 contained lugs, the majority of which were labeled “Tom Tex” 
or “Tex Mex.” A few lugs had other labels and five lugs were not 
labeled. 

7. On June 7, 1946, the day of arrival, respondent inspected the 
tomatoes and notified the broker the shipment was rejected because 
the tomatoes were excessively scarred and the carload contained 
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lugs with two labels. The broker notified complainant by telegram of 


the rejection. 
8. The evidence failed to establish that the tomatoes were not in 


suitable shipping condition when sold and diverted. 

9. Following respondent’s rejection of car PFE 93655, complainant 
resold the tomatoes through the C. H. Robinson Company at New 
York City. One hundred lugs were disposed of at private sale and 
the remainder at public auction. Complainant realized net proceeds 
of $1,062.30 upon such resale. 

10. Informal complaint was filed in this proceeding on September 4, 
1946, which was within nine months after the cause of action accrued, 


CONCLUSIONS 


The transaction in this proceeding was negotiated between com- 
plainant and respondent by Dilworth Dugan of Dugan & Dugan, 
brokers located in Pittsburgh, Pennsylvania. The broker prepared a 
memorandum of the sale which was signed by John DiCola for re- 
spondent and by the broker for complainant. The broker then for- 
warded a signed copy to complainant, who made no objection thereto. 
The memorandum contains the statement “One (1) Car US # 1 
Straight Pack, Globe Type, Tight Pack Texas Tomatoes.” Com- 
plainant contends that the memorandum sets forth the complete terms 
of the contract. Respondent contends that the broker stated during 
the oral negotiations that the tomatoes would be “Tom Tex” brand. 
The evidence is conflicting as to whether complainant notified the 
broker that the tomatoes were of a particular brand and also as to 
whether respondent objected to the broker because the memorandum 
did not state the brand. The fact is, however, that respondent signed 
the written memorandum and it seems unlikely that respondent would 
have done so if the memorandum had not stated correctly the terms 
and conditions of the contract. It is therefore, concluded that a par- 
ticular brand was not one of the agreed provisions of the contract. 
The evidence establishes that, with the exception of a few lugs, the 
carload consisted of two brands, “Tom Tex” and “Tex Mex”. Inspec- 
tion by the Railroad Perishable Inspection Agency at Pittsburgh on 
June 8, 1946, disclosed that most of the lugs in the top layer were 
“Tex Mex” brand and other visible brands were “Tom Tex” and one 
“Ruby Red”. A private inspection agency, R. J. Clark, at Pittsburgh 
inspected the shipment on June 7, 1946, and found “Tom Tex” and 
“Tex Mex” brands, one “Owl” brand, and five lugs with no labels. 
The Federal inspection certificate issued at New York on June 13, 1946, 
was restricted to 100 lugs of “Tom Tex” brand which had been 
unloaded from car PFE 93655. 
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Respondent contends that the rejection of the carload of tomatoes 
was justified because the lugs in the shipment had various labels. The 
only evidence in support of this contention is the testimony of Dugan 
that the trade looks with disfavor upon a carload containing several 
brands of tomatoes. Obviously, this statement alone is an insufficient 
basis for holding that the rejection was justified. It is concluded that 
the mere fact that two or more brands of tomatoes were included in the 
shipment, when the contract was silent as to brand, did not justify 
rejection. 

Respondent next contends that the rejection was justified because 

the tomatoes delivered were inferior in quality and condition to those 
specified in the contract. Letters in the report of investigation from 
respondent to the Department indicate that respondent was of the 
opinion that the tomatoes delivered were not U. S. No. 1 grade at 
Pittsburgh, Pennsylvania. The inspection certificate of R. J. Clark 
issued at Pittsburgh states the condition of the tomatoes to be as 
follows: 
“Tom Tex Brand 56% to 72% Green. 4% to 26% Turning. 0 to 20% firm ripe. 
0 to 6% ripe. 0 to 2% soft and overripe. 0 to 4% decay. 1% to 5% spotted, 
2% to 16% bad scars and other blemishes. 6% to 20% slight surface scars and 
other blemishes. Tex Mex shows 50% to 65% Green. 10% to 24% Turning. 
18% to 32% Firm ripe. 2% to 8% ripe. 0 to 2% soft ripe. 0 to 4% decay and 
spotted. 8% to 18% slight surface scars and other blemishes. 4% to 12% severe 
scars and other defects.” 

The “U. S. Standards for Fresh Tomatoes”, effective September 3, 
1934, provide certain tolerances for the U. S. No. 1 grade in a destina- 
tion inspection. In substance, a total average of 20 percent for defects, 
including soft-ripe tomatoes, is permitted. The R. J. Clark inspection 
certificate does not state the averages for the various defects so that 
it is impossible to ascertain whether the total was in excess of the allow- 
able tolerance for the grade. However, in an f. o. b. sale of tomatoes 
grading U.S. No. 1, there is no warranty that the tomatoes will be of 
that grade at the destination. The only question is whether the deteri- 
oration in transit was abnormal, taking into consideration relevant 
factors such as time in transit, weather conditions, and transportation. 

The evidence developed that the carrier failed to properly carry out 
complainant’s instruction to leave one vent open and one plug out at 
each end of the car. The carrier’s default in this respect resulted in the 
absence of any ventilation of the tomatoes between Kansas City and 
Logansport, Indiana. This undoubtedly was a contributing factor to 
the condition of the tomatoes at Pittsburgh. On the evidence of record, 
including the fact that the tomatoes graded U. S. No. 1, with no decay, 
when shipped, we are unable to conclude that the tomatoes were not in 
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suitable shipping condition when diverted to respondent. Since the 
buyer in an f. o. b. sale bears the risk of loss sustained through default 
of the carrier, respondent is entitled to credit for the net amount of 
$240 recovered by complainant from the carrier. 

The rejection of the tomatoes by respondent was without reasonable 
cause in violation of section 2 of the act. The difference between the 
contract price of $2,208.75 and the net proceeds received on resale of 
$1,062.30, is $1,146.45. Deducting the $240 held by complainant leaves 
£906.45. Reparation should be awarded to complainant against re- 
spondent for $906.45, with interest. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $906.45, with interest thereon at the rate 
of 5 percent per annum from June 10, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2146) 


PACA Doc. No. 4912.* Decided June 24, 1949. 


" Dismiseal—Failure to Deliver Goods of Merchantable Quality—Inspection— 
Late Blight Disease in Potatoes 


Since potatoes affected with late blight disease may appear to be sound upon 
inspection but thereafter deteriorate so rapidly as to be unmerchantable, and 
the evidence justifies a conclusion that the potatoes delivered by complainant 
to respondent had no commercial value because affected with the late blight 
disease, it is held, that respondent’s refusal to pay the balance of the purchase 
price was not in violation of the act and, therefore, the complaint should 
be dismissed.** 

Complainant pro se. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. 
Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Comodities Act, 1930, as amended (7 U. S. C., 1946 ed., 499a 
et seg.). A formal complaint was filed on January 26, 1948. 
A copy of the complaint, together with a copy of the report of investi- 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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gation prepared by the Regulatory Division, was served upon respond- 
ent by registered mail on March 12, 1948. A copy of the report of 
investigation was likewise served on complainant on or about the same 
date. Respondent filed an answer on March 29, 1948. 

Complainant seeks to recover $840, representing the balance of the 
invoice price of a carload of potatoes sold and delivered to respondent 
and which it is alleged respondent inspected and accepted without 
complaint. Respondent admits the terms of sale were as alleged by 
complainant and that the potatoes were delivered and accepted by it. 
However, respondent contends that it is not lable for the amount 
claimed because the potatoes delivered deteriorated very rapidly and 
became unfit for human consumption shortly after delivery, and that 
complaint was made to complainant promptly about the condition of 
the shipment. Respondent requested an oral hearing. 

An oral hearing was held at * * * on October 26, 1948, at 
which both parties were represented. Oral testimony of a number of 
witnesses was introduced on behalf of respondent relative to the de- 
fective condition of the potatoes. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose post office ad- 


dressis * 
2. Respondent is a partnership composed of * * * and * * *, 


* * 


doing business as * * * whose post office address is Alliance, 
Ohio. At the time of the transaction complained of herein, respondent 
was licensed under the act. 

3. On or about July 26, 1947, through negotiations conducted by 
* * *, a broker of * * *, the parties entered into an oral con- 
tract for the sale by complainant to respondent of approximately 300 
100-lb. bags of U.S. No. 1, size A, Cobbler potatoes, at an agreed price 
of $2.90 per bag, delivered at * * *. 

4. Complainant shipped by truck from loading point in * 
to respondent at * * *, 350 100-lb. bags of Cobbler potatoes. 
The shipment arrived at * * * on or about July 28, 1947. Upon 
inspection by respondent, the potatoes appeared to meet contract re- 
quirements, and the entire shipment was accepted. Respondent also 
paid transportation charges of $175 on the potatoes. 

5. Respondent placed 95 bags of the potatoes in its potato storage 
room in the basement of its establishment. Respondent loaded part 
of the shipment on its delivery truck, and the remainder onto the plat- 
forms on the outside of its establishment. The potatoes which were 
loaded on the delivery truck and platforms were delivered to re- 
spondent’s customers in and around * * * on-July 29 and 30, 
and a few deliveries were made on July 31, 1947. 


*x * 
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6. Beginning on July 30, 1947, respondent received complaints from 
its customers that the potatoes from this shipment were breaking 
down. As a result of these complaints, respondent promptly noti- 
fied complainant that the potatoes were defective, and called 
the * * * requesting that an inspector come to its place of busi- 
ness to determine the condition of the 95 bags of potatoes in its store- 
room. The Federal inspector was unable to come to * * * to 
make the inspection until August 5, 1947. As evidenced by Federal 
inspection certificate B-16048, the condition of the 95 bags of potatoes 
on that date was as follows: 

“Stock not showing decay is firm. Ranging from 30 to 95%, mostly 50% or 
more show Late Blight Tuber Rot in early to well advanced stages, including 
from 5 to 80%, mostly 20 to 50% followed by Slimy Soft Rot in various stages.” 

7. Respondent had delivered approximately 255 bags of the pota- 
toes to various retail stores and customers in and around * * *, 
Within a few days after delivery it was necessary for respondent to 
pick up these potatoes and dump them, together with the 95 bags 
remaining in respondent’s storeroom. The potatoes which had been 
sold by the stores to retail consumers were promptly returned because 
they were unfit for human consumption. 

8. No part of the invoice price of $1,015 has been paid, except $175 
paid by respondent for transportation charges. 

9. Formal complaint was filed on January 26, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Under the terms of the contract between the parties, one truckload, 
consisting of approximately 300 sacks of U. S. No. 1, size A, Cobbler 
potatoes, were to be delivered to respondent. Upon delivery the 
shipment was found to contain 350 sacks of potatoes. However, re- 
spondent accepted the extra 50 sacks without complaint and cannot 
now raise the objection that complainant breached the contract by 
delivering more potatoes than originally contracted for. 

Upon arrival of the shipment at * * *, the delivery point 
specified in the contract, * * * of respondent firm examined sev- 
eral sacks of the potatoes. A small amount of decay was found but, as 
testified by Rudolph, the potatoes were “clean and nice” with no 
evidence of rot or breakdown “that amounted to anything;” and the 
shipment was accepted. Respondent argues that the potatoes were 
not in suitable shipping condition. This was a delivered sale, and 
the suitable shipping condition rule has no application. We have, 
however, considered respondent’s allegations as a defense on the 
ground that the potatoes delivered were not of merchantable quality. 
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Section 15(2) of the Uniform Sales Act, which has been adopted 
in both * * *, provides that “Where the goods are bought by 
description from a seller who deals in goods of that description 
(whether he be the grower or manufacturer or not), there is an implied 
warranty that the goods shall be of merchantable quality.” This 
rule is applicable to cases arising under the Perishable Agricultural 
Commodities Act. Ernest FE. Fadler Co. v. Hesser, CCA 10th (1948), 
166 F. 2 (d) 904. Since the sale in question was made by description, 
the potatoes were required to be of merchantable quality; and in- 
asmuch as the sale was made on a delivered basis, the potatoes were 
required to be merchantable at destination. Anonymous, PACA 
Docket No. 4759, 7 A. D. 230. There is evidence in the record from 
which we conclude that the potatoes were handled in the customary 
manner by respondent and its purchasers. The abnormal deteriora- 
tion of these potatoes makes it clear that they were not in merchant- 
able condition upon arrival at destination and, indeed, it is not argued 
otherwise. The only question is whether respondent’s inspection and 
acceptance precludes this defense. 

Section 15 (3) of the Uniform Sales Act provides that “If the buyer 
has examined the goods, there is no implied warranty as regards 
defects which such examination ought to have revealed.” It there- 
fore becomes necessary to determine the nature of the defect and 
whether it was one which should have been discovered by respondent 
in making his inspection. 

Some of the complaints made to respondent with respect to these 
potatoes were that they had a very offensive taste and odor upon cook- 
ing. It was suggested by respondent in the early stages of this 
proceeding that this defect may have been caused by treatment of the 
fields in which the potatoes were grown with benzene hexachloride. 
At the hearing, complainant denied that the potatoes delivered had 
come from fields so treated. We do not think this explanation as 
to the possible cause of the condition complained of is borne out by 
the evidence received at the hearing. Instead, as shown by the 
Federal inspection certificate, quoted in Finding of Fact No. 6 hereof, 
the potatoes were infected with late blight. In its brief, respondent 
indicates its confidence in the accuracy of the Federal inspector’s 
finding. We conclude that the potatoes were infected with late blight 
at the time of delivery. 

The following excerpts from U. S. D. A. Miscellaneous Publication 
No. 98, entitled “Market Diseases of Fruits and Vegetables—Po- 
tatoes” as revised January 1949, and of which we take official notice, 
will serve to indicate the characteristics of late blight affecting potato 
tubers: 

845331497 
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“On the tubers late blight appears as reddish-brown, brown, or purplish- 
brown areas, which, as development continues, becomes shrunken and darker 
colored * * *, In storage stock late blight tuber rot is moderately dry, 
firm, or leathery, and it does not usually extend more than % to \% of an inch 


beneath the skin; * * *. 

“A serious feature of the disease on tubers is that it opens the way for 
bacteria and for fungi which rot the tuber much more rapidly than the late 
blight fungus. If bacteria get in through diseased spots, a very wet, soft, 
or slimy and foul-smelling rot results. This usually occurs under warm, moist 
conditions * * *. 

“The presence of spores on a tuber, however, does not necessarily mean that 
the tuber will become infected. Under either dry conditions or temperatures 
below 40° F., or above 86°, the fungus will not grow. On the other hand, since 
some time must elapse between penetration of a tuber by the fungus and the 
appearance of the first symptoms, it frequently happens that tubers which look 
sound but in which the fungus has established itself are stored or loaded for 
shipment. Such infected tubers will develop symptoms only if temperature 
and moisture conditions are favorable. The fungus may lie dormant in tubers 
for months and then begin to grow as soon as favorable temperature conditions 
arise * * *, It has been found that under storage conditions, in the pres- 
ence of moisture and with temperatures between 60° and 71°, lesions on tubers 
may enlarge at the rate of 2 inches in 10 days.” [Italics added.] (pp. 27, 28.) 

As indicated above, potatoes affected with late blight may appear 
to be sound, but thereafter deteriorate very rapidly. We think the 
evidence shows this was the situation in the proceeding before us; 
that is, the potatoes appeared to be sound upon arrival at destination 
but, because of the defect present at that time, they thereafter de- 
teriorated so rapidly as to be unmerchantable. Accordingly, it cannot 
be said that the defect was one which respondent’s inspection should 
have revealed ; and we conclude that there was a breach by complainant 
of an implied warranty that the potatoes were of merchantable 
quality. 

The usual measure of damages, where the goods have been accepted, 
as in this instance, is the difference between the value of the goods 
that should have been delivered and the value of the goods actually 
delivered. However, the evidence here, although unsatisfactory in 
some respects, leads us to the conclusion that the potatoes delivered 
had no commercial value. In such case, the buyer is under no obliga- 
tion to make any payment for the goods. Respondent has not filed 
a counterclaim for the transportation charges paid, but has requested 
merely that the complaint be dismissed. 

We conclude that respondent’s refusal to pay the balance of the 
purchase price was not in violation of section 2 of the act, and the 
complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties, 
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Dismissal—Petition for Reconsideration 
. be. Respondents’ petition for reconsideration is dismissed and the Order of April 
soft 22, 1949, suspending respondents’ license shall become effective on the 
‘aaa thirtieth day after the date of this order.* 
Mr. John T. Pearson, of Washington, D. C., for complainant. Mr. David M. Miro, 
n that of Chicago, Illinois, for respondent. 
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Where customhouse broker, as agent of the buyer, arranged clearance from 

Canada of potatoes purchased for shipment to Pennsylvania, and complain- 
ant was later compelled to pay additional duties, held, that buyer is liable 
to his agent for the additional duties.* 
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Subject-Index in this issue of Agriculture Decisions.—Ed. 
**8 A. D. 432.—Hd. 









750 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


A. N. Deringer, Inc., of St. Albans, Vermont, complainant pro se. Harrisburg 
Daily Market, of Harrisburg, Pennsylvania, respondent pro se. H. Roth- 
stein & Sons, of Philadelphia, Pennsylvania, respondent pro se. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 ( 7 U. S. C., 1948 ed., 499a et seg.). Informal 
complaint was made to the Regulatory Division, Fruit and Vegetable 
Branch, on October 31, 1947, and a formal complaint was filed May 3, 
1948, charging the respondents with failure to pay customs duties, 
amounting to $675.00, on four cars of potatoes for which complainant 
arranged customs clearance at St. Albans, Vermont. 

Copies of the report of investigation compiled by the Fruit and 
Vegetable Branch were served on all parties. On June 12, 1948, copies 
of the formal complaint were served on respondents. In letters which 
accompanied service of the formal complaint, respondents were noti- 
fied that their answers should be filed within 20 days after receipt of 
such notices, and that failure to answer would constitute a waiver of 
oral hearing and would also be deemed to be an admission of the allega- 
tions of the complaint. Notwithstanding such notice, respondent, 
Harrisburg Daily Market, failed to answer the complaint. Re- 
spondent, H. Rothstein & Sons, filed an answer on June 29, 1948, in 
which an oral hearing was requested. 

A hearing was held at Philadelphia, Pennsylvania, on December 7, 
1948. No appearance was made for Harrisburg. Complainant was 
represented by its Vice-President, J. R. Hurley. Rothstein was repre- 
sented by one of its partners, Maxwell H. Rothstein. The record con- 
sists of the oral testimony of J. R. Hurley, Maxwell H. Rothstein, and 
Joseph L. Dorf, an employee of Rothstein, as well as the report of 
investigation. 

FINDINGS OF FACT 


1. Complainant, A. N. Deringer, Inc., is a corporation whose post 
office address is St. Albans, Vermont. 

2. Respondent, Harrisburg Daily Market, hereinafter referred to 
as “Harrisburg,” is a partnership composed of S. S. Wagner and J. D. 
Wagner whose post office address is Box 173, Harrisburg, Pennsylvania. 

3. Respondent, H. Rothstein & Sons, hereinafter referred to as 
“Rothstein,” is a partnership composed of Maxwell H. Rothstein and 
Israel Rothstein whose post office address is 134 Walnut Street, 
Philadelphia 8, Pennsylvania. 
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4, At the time of the transaction involved in this proceeding, both 
respondents were licensed under the Perishable Agricultural Com- 
modities Act. 

5. On or about March 10, 1947, Potato Distributors Limited, a 
Canadian firm, sold to Harrisburg 25 cars of Canada No. 1 Katahdin 
and Green Mountain potatoes contained in 75 pound sacks. The po- 
tatoes were sold on the basis of $1.22 per sack f. o. b. shipping point 
acceptance final, plus freight and custom charges. Rothstein acted 
as broker for both parties in negotiating the transaction. 

6. On or about March 23, 1947, complainant acted as a customhouse 
broker and as agent for Harrisburg in arranging clearance of four of 
the twenty-five cars of potatoes containing 2400 sacks or 180,000 
pounds of potatoes shipped from Montreal, Quebec, to Harrisburg, 
Pennsylvania. Complainant paid estimated customs duties of $675 on 
these four cars (URT 81239, CN 209077, CN 208292, and CN 207383) 
and was reimbursed subsequently by Harrisburg. 

7. On or about May 5, 1947, the Collector of Customs at St. Albans, 
Vermont, demanded and was paid by complainant, under penalty and 
redelivery bond, additional duties on cars URT 81239, CN 209077, 
ON 208292, and CN 207383, amounting to $675. The additional duties 
were assessed due to the quota on potatoes having been filled prior to 
entry of these four cars, thereby increasing the rate of duty from 
8714 cents per 100 pounds to 75 cents per 100 pounds. 

8. Harrisburg has refused to pay complainant the amount of the 
additional duties and there is now due and owing to complainant from 
this respondent the sum of $675, no part of which has been paid. 

9. Informal complaint was filed October 31, 1947, which was within 
nine months after the cause of action accrued. Formal complaint 


was filed May 3, 1948. 
CONCLUSIONS 


Harrisburg’s failure to file an answer constituted a waiver of hear- 
ing and an admission of the facts alleged in the complaint (7 CFR 
47.8(c)). Harrisburg also failed to appear at the hearing, which 
was requested by Rothstein, after being duly notified of the time and 
place of such hearing. Nevertheless, Harrisburg’s reasons for re- 
fusing to pay the additional duties are included in the report of in- 
vestigation, which is considered a part of the evidence in this proceed- 
ing pursuant to section 47.7 of the rules of practice (7 CFR 47.7). 

It appears from the record that on or about March 23, 1947, com- 
plainant, acting as a customhouse broker, arranged for clearance of 
2400 bags of potatoes contained in cars URTX 81239, CN 209077, 
CN 208292, and CN 207383, shipped from Montreal, Quebec, to Harris- 
burg, Pennsylvania. Complainant paid estimated duties of $675 for 
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which it was later reimbursed by Harrisburg. Thereafter,on or about | ris 
May 5, 1947, complainant was required to pay additional duties | 0! 
amounting to $675 because the potato quota, under which the produce | ©! 
entered the United States, was considered filled at the time of importa- | im 
tion and thus subject to a higher rate of duty. Rothstein claims to she 
have acted as a broker only in the purchase and sale of the potatoes | °F! 
which were shipped to Harrisburg by Potato Distributors Limited, a } 4g* 
Canadian firm. It is the position of Harrisburg that it should not be 7 
held accountable for the additional duties inasmuch as it has already | thi 
paid sums in excess of the agreed cost of $2.75 per cwt., or less delivered, } of 
The shipper, Potato Distributors Limited, disclaimed liability for the | de 
additional duties on the basis of the potatoes having been sold f. o. b, J lial 
shipping point acceptance final. unc 

On January 6, 1948, representatives of both respondents appeared mal 
at the offices of the Fruit and Vegetable Branch in Washington and } Th 
agreed that complainant was an innocent victim in the matter and | Pe! 
should be made whole. These representatives were to arrange a meet- I 
ing with an official of Potato Distributors Limited with a view to dis- | ©" 
posing of the matter informally. However, Potato Distributors Lim- the 
ited refused to have anything to do with the dispute. Thereafter, viol 
Harrisburg offered to pay one-half of the claim, provided Rothstein pla: 
would pay an equal sum. Rothstein refused to accept any respon- pub 
sibility. 

None of the parties are in dispute as to the facts in this case except V 
that Rothstein contends the contract was not made on an acceptance | bur, 
final basis. It is unnecessary, in view of the conclusions hereinafter | inte 
reached, to discuss this point, except to say that the wire of confirma- T 
tion sent by Potato Distributors Limited to Rothstein contained this | mis: 
term and no prompt objection was made thereto. The sole question T 
for determination is the responsibility, if any, of the respondents, or C 
either of them, to reimburse complainant for the amount of the 
additional duties paid. 

The evidence establishes that Rothstein acted merely as a broker 
in the transaction, and was paid a brokerage fee of $25 per car. There | Sim 
is no claim, or showing that Rothstein assumed any liability for duties 
on the shipments; that a broker, as such, is ordinarily liable for such 
charges; or that liability can be predicated on any act or failure to ite 
act on the part of Rothstein. It is concluded that Rothstein was not | jyos, 
responsible for reimbursing complainant for the additional duties | 
and that the complaint, as to Rothstein, should be dismissed. Dec 

The complainant as customhouse broker executed so-called “con- 
sumption entries” of the potatoes at the St. Albans customs, and gave} In 






the usual declaration required of nominal consignees, declaring Har- 
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risburg to be the actual owner of the goods. The relationship between 


bout 
complainant and Harrisburg was that of agent and principal. While 






uties 
duce | complainant did not allege or offer proof of such a relationship, it is 
orta- | implied from what actually took place. In this connection, the record 





shows that Harrisburg reimbursed complainant for the amount of the 


is to 
original duties. Such payment constituted a ratification of the 


itoes 








xd, a | agency relationship. 

xt be There is no evidence that complainant ever intended to have any- 
2ady | thing to do with the potatoes except to expedite their entry on behalf 
sred, | of Harrisburg, the actual owner or consignee. Nor is there any evi- 
-the | dence indicating that complainant should be made to assume ultimate 





liability with respect to the additional duties. The transaction is 
unquestionably unfortunate for Harrisburg, but that is no reason for 


o. b. 







ured | making complainant assume the burden of the additional charges. 
and | There is no suggestion that complainant failed in any respect to 
and | perform properly its duties as agent. 





It is concluded that the failure and refusal of Harrisburg to pay 
complainant promptly the full amount of the additional duties on 
the four cars of potatoes involved in this proceeding was, and is, in 


.eet- 


dis- 







im- 
fter, | Violation of section 2 of the act. Reparation should be awarded com- 
tein | Plainant in the amount of $675, with interest, and the facts should be 






yon- | published. 





ORDER 


Within 30 days from the date of this decision, respondent, Harris- 
burg Daily Market, shall pay to complainant, as reparation, $675, with 
interest thereon at 5 percent per annum from May 5, 1947, until paid. 

The complaint as to respondent, H. Rothstein & Sons, is dis- 
missed. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





cept 
ince 
fter 
ma- 
this 
‘ion 











the 





(A. D. 2149) 

Stmon Siecen Co., Inc. v. Younestown Grape Distripvtors, Ino., 
PACA Doc. No. 4926. Decided June 29, 1949. 

Stay Order 


Order of June 18, 1949, stayed pending complainant’s petition for reconsideration. 
Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. 


Decision by Thomas J Flavin, Judicial Officer 
STAY ORDER 


In: this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 499a e¢ seg.), com- 
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plainant is given an additional ten days for the filing of a petition for 
reconsideration. Accordingly, the order of June 14, 1949,* is stayed 
pending further action. 


(A. D. 2150) 


A. Bertotua & Sons v. JAcK Kerzner. PACA Doc. No. 5031. De- 
cided June 30, 1949. 


Failure to Pay for Value of Produce—Delivered Sale—Time of Tender— 
Acceptance—Unloading Before Notice of Breach—Damages 


Where seller sought to recover the full purchase price from buyer in a delivered 
sale of potatoes, the shipment having arrived on Friday, a legal holiday, 
the next business day being Monday, and there was no evidence that buyer 
actually received notice of arrival until Monday, it is held, that the potatoes 
were tendered for delivery on Monday, and that since buyer unloaded the 
produce before giving notice that it failed to meet the contract requirements, 
buyer accepted the shipment and, therefore, complainant is entitled to an 
award of reparation for the value of the goods actually delivered. 


Delivered Sale—Time of Tender 


In a delivered sale of potatoes, where the shipment arrived on Friday, a legal 
holiday, the next business day being Monday, and there was no evidence 
that buyer actually received notice of arrival until Monday, held, that the 
potatoes were tendered for delivery on Monday. 


Contract of Purchase and Sale—Delivered Sale—Failure of Produce to Meet 
Contract Requirements—Buyer’s Remedies 


In a delivered sale, where the potatoes tendered failed to grade U. S. No. 1, 
Size B, as specified in the contract, buyer could either reject the shipment 
or accept it and make a claim for damages for the shipper’s breach of the 
contract. 

Acceptance—Unloading Before Notice of Breach 

Where buyer unloaded the produce before giving notice that it failed to meet 

contract requirements, held, that buyer accepted the shipment. 


Damages—Where Buyer Accepts Goods 
Where buyer accepts goods which do not meet contract reqirements, the measure 


of damages is the difference between the value of goods meeting contract 
requirements and the value of the goods actually delivered. 


A. Bertolia & Sons, of Loxley, Alabama, complainant pro se. Mr. Ned Stein, 
of Philadelphia, Pennsylvania, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 1946 ed. 499a e¢ seg.), in which an 


*8 A. D.—Ed. 
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informal complaint was filed September 26, 1947, followed by the filing 
of a formal complaint July 26, 1948. Complainant alleges failure on 
the part of the respondent truly and correctly to account for a car- 
load of potatoes shipped in May 1947. The record includes a report 
of investigation made by the Fruit and Vegetable Branch, a copy of 
which was served upon complainant by registered mail on August 18, 
1948. A copy of the formal complaint and a copy of the report of in- 
vestigation were likewise served upon respondent on August 27, 1948. 

Respondent filed an answer on September 27, 1948, admitting the 
purchase of a carload of U. S. No. 1 potatoes, but denying that com- 
plainant delivered U. S. No. 1 potatoes and denying that he is in- 
debted to complainant in any amount. 

Inasmuch as the amount involved is less than $5000, the issues are 
determined under the shortened procedure provided by the rules of 
practice (7 CFR 47.20). 

FINDINGS OF FACT 


1. Complainant is a partnership composed of A. F. Bertolla, A. S. 
Bertolla, J. P. Bertolla, and R. F. Bertolla, doing business as A, 
Bertolla & Sons, whose post office address is Loxley, Alabama. 

2. Respondent, Jack Kerzner, is an individual whose post office 
address is 28-30 Oregon Avenue, Philadelphia 48, Pennsylvania. At 
the time of the transaction herein complained of, respondent was 
licensed under the act. 

3. On or about May 26, 1947, in the course of interstate commerce, 
complainant sold to respondent 300 bags of U. S. No. 1, Size B, washed 
Bliss Triumph potatoes, then contained in car WFE 60196, at the 
agreed price of $2.50 per bag delivered at Philadelphia, Pennsylvania, 
or for a total price of $750. The contract of purchase and sale was 
negotiated by Monte Cross, a broker of Scranton, Pennsylvania, who 
acted in the transaction as agent for both complainant and respondent. 

4. On May 23, 1947, complainant shipped 300 bags of potatoes in 
car WFE 60196 from Loxley, Alabama, consigned to itself at Nash- 
ville, Tennessee. On May 26, 1947, complainant diverted car WFE 
60196 to respondent at Philadelphia, Pennsylvania. 

5. A Federal inspection at shipping point on May 23, 1947, showed 
the potatoes in car WFE 60196 to be, “Firm, generally clean, mostly 
moderately, some badly skinned. Grade defects within tolerance. 
No soft rot.” The potatoes graded U. S. No. 1, Size B. 

6. Car WFE 60196 arrived at Philadelphia at 11:10 p. m., e. s. t., 
May 29, 1947. May 30, 1947, was a legal holiday. The following 
day, May 31, was Saturday and the market was closed. June 1 was 
Sunday. On Monday, June 2, the first business day after the ship- 
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ment arrived, respondent obtained both an R. P. I. A. and a Federal 
inspection of the potatoes in car WFE 60196. 

7. The Federal inspection report at Philadelphia on June 2, 1947, 
disclosed the condition of the potatoes to be as follows: “Stock is 
generally firm. 80% of samples show no soft rot, 50% show less 
than 1% to 2%, and 20% show 8 to 8%, averaging 2%, Slimy Soft Rot 
and Sclerotium Rot in all stages.” This report states, as to grade: 
“Now fails to grade U. S. No. 1, Size B only on account of excessive 
soft rot.” 

8. Respondent started unloading the potatoes from car WFE 60196 
on June 2, 1947. Unloading was completed at about 5:30 a. m., June 
8, 1947. At 10:14 a. m., June 3, 1947, respondent wired the broker, 
Monte Cross, that the potatoes failed to grade U. S. No. 1, Size B, 
due to soft rot and that he would handle only for complainant’s ac- 
count. On the same date, the broker wired complainant accordingly. 
Complainant refused to authorize handling for its account. 

9. Respondent disposed of the potatoes in car WFE 60196 at Phila- 
delphia and remitted to complainant $99.73 as the net proceeds of the 
sale. Respondent also paid freight and other carrier charges of $347.48 
on the shipment. 

10. The value of 300 bags of potatoes meeting contract requirements 
was $637.50 at the time of delivery on June 2, 1947. The value of the 
300 bags of potatoes actually delivered on that date was $492. 

11. An informal complaint was filed on September 25, 1947, which 
was within nine months from the time the alleged cause of action 
accrued. 

CONCLUSIONS 


Complainant alleges that it sold respondent a car of U. S. No. 1, 
Size B, potatoes at an agreed price and on a delivered basis; that the 
potatoes were accepted by respondent at destination in compliance wich 
the contract; but that respondent has failed to pay the full purchase 
price therefor. Respondent, in his answer and subsequent pleadings, 
avers that the complainant failed to deliver U. S. No. 1, Size B, pota- 
toes as required under the contract and states that respondent did not 
accept the potatoes in compliance with the contract, but that he re- 
jected the potatoes and handled the shipment for complainant’s account 
to minimize the damage. Complainant takes the position that since 
it refused to authorize respondent to handle the potatoes for its account, 
respondent had no right to do so and that his action in this regard 
was a violation of the act. 

It is important to determine (1) when tender of delivery of the 
potatoes was made, and (2) whether complainant delivered to re- 
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spondent a car of U. S. No. 1, Size B, potatoes at Philadelphia. The 
record shows that the potatoes in controversy arrived in Philadelphia 
at 11:10 p. m. May 29, 1947. The railroad advised the Department 
that consignee was notified by U. S. mail at 8:30 a. m. Friday, May 
30th. However, May 30th was a legal holiday during which no busi- 
ness was transacted. There is no evidence that respondent was noti- 
fied by telephone and even if he had been, there appears to be nothing 
respondent could have done during the 3-day holiday weekend when 
business was at a standstill. Since Monday morning, June 2, was the 
first day the potatoes could have been inspected after arrival, and 
since respondent cannot be presumed, under the circumstances, to have 
received notice of arrival until the opening of business on June 2, the 
potatoes were tendered to respondent on June 2. 

Respondent requested a Federal inspection of the potatoes on the 
morning of June 2, and the inspection was begun at 1:20 p. m., e. s. t. 
The R. P. I. A. inspection was made at 7:40 a. m. that day. The reports 
of these inspections at destination show an average of 2% soft rot 
present in the potatoes, and by reason thereof the potatoes failed to 
grade U.S. No. 1, Size B. The U. S. Standards for Potatoes provides 
a tolerance of only 1% for soft rot or wet breakdown in U. S. No. 1, 
and U. S. No. 2 grades. We conclude, therefore, that complainant 
failed to tender potatoes in accordance with the requirements of the 
contract. 

In view of the complainant’s failure to tender a car of U. S. No. 1, 
Size B, potatoes, rejection of the shipment by respondent would have 
been justified. The record shows that respondent removed 10 bags 
from the car on Monday, June 2, and that the car was completely 
unloaded at 5:80 a. m., Tuesday, June 3, for that day’s market. At 
10: 14 a. m. on the same day, presumably after buying and selling on 
the market was well under way, if indeed not already completed, re- 
spondent wired the broker, Cross, that the potatoes failed to grade 
U.S. No. 1, Size B, and that he would handle only for complainant’s 
account. Respondent’s action, however, in unloading the potatoes 
before attempting to reject amounted to an acceptance of the potatoes. 
“* Acceptance’ includes any action by a purchaser which is inconsistent 
with the rejection of produce.” (7 CFR 42.2 (s)). Unloading of the 
car, and perhaps even selling all or a part of the potatoes, before noti- 
fying complainant that the shipment failed to meet the required grade, 
precluded the complainant from diverting the shipment elsewhere or 
in any wise determining what disposition should be made of the pota- 
toes. Clearly, such action on the respondent’s part was inconsistent 
with rejection. It is concluded that respondent accepted the potatoes, 
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and is liable to complainant for the contract purchase price, less any 
damages resulting from complainant’s breach of the contract. 

On June 2, the date the potatoes were delivered, U. S. No. 1, Size B, 
Alabama Bliss potatoes were selling on the Philadelphia market at 
$2.00 to $2.25 per bag. Taking an average figure of $2.1214 per bag as 
a fair’estimate of what the potatoes would have been worth on that 
date if they had met contract requirements, the total shipment should 
have brought $637.50. Due to the decay present in the potatoes, how- 
ever, they had an actual value, as evidenced by the amount for which 
they were sold, of $492. The difference between these two values, or 
$145.50, is the amount by which respondent was damaged. From the 
contract price of $750, respondent is entitled to deduct $347.48 trans- 
portation charges paid (this was a delivered sale), $99.73 remitted to 
complainant, and damages of $145.50, or total deductions of $592.71. 
Reparation should be awarded complainant for the balance of $157.29 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $157.29, with interest thereon at 5 per- 
cent per annum from June 5, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2151) 


GapeL, LockHart Company v. AMERICAN STEAK Company. PACA 
Doc. No. 4897. Decided June 30, 1949. 


Failure to Pay Brokerage Fee 


Reparation awarded in amount of brokerage seller agreed to pay complainant 
for services in negotiating acceptable sale. 


Lack of Right to Recover Commission by Party Not in Interest 


No recovery is permitted on claim for commission which respondent is alleged 
to have agreed to pay to third party who is not a party to this proceeding 
and is not shown to have assigned or otherwise authorized complainant to 
collect such commission. 

Mr. Thomas L. Brown, of Kansas City, Missouri, for complainant. Messrs. 
Adams, Adams, é¢ Adams, of Kansas City, Missouri, for respondent. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seg.). | 
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In a formal complaint filed December 12, 1947, complainant alleges 
that on or about October 18, 1946, respondent employed complainant 
and Webster-Kendall Company of Los Angeles, California, as brokers 
to negotiate the sale of a carload of frozen strawberries. It is al- 
leged further that a sale to a California concern was negotiated at the 
price of 36 cents per pound ; that respondent agreed to pay complainant 
a commission of 2 percent on the basis of 34 cents per pound, and 2 
cents per pound to Webster-Kendall Company, or $281.11 and $826.80, 
respectively ; and that respondent shipped the strawberries to the pur- 
chaser and received the full purchase price but it has refused to pay 
the commissions. Reparation is requested by complainant for both 
commissions totaling $1,107.91. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon respondent 
on February 10, 1948. On the same day, a copy of the report of in- 
vestigation was served upon complainant’s attorney. 

An answer was filed by Kansas City Steak Company (formerly 
American Steak Company) on February 27, 1947. Respondent 
alleges that Webster-Kendall Company filed suit on September 
8, 1947, in the Magistrate Court in Kansas City, Missouri, for its 
portion of the commissions claimed in the formal complaint of com- 
plainant. It is contended that this suit constituted an election of 
remedies and is a bar to prosecution of the claim of Webster-Kendall 
Company. 

The next defense alleged by respondent is that on or abéut May 10, 
1946, it purchased from complainant the same strawberries as involved 
herein and they are the subject matter of the complaint filed by re- 
spondent for breach of warranty in the pending proceeding entitled 
Kansas City Steak Company v. Otto W. Cuyler, Inc., Gabel, Lockhart 
Company, and Case Packing Company, PACA Docket No. 4993. Re- 
spondent alleges that the sale by complainant to the California con- 
cern was undertaken on behalf of all parties concerned in PACA 
Docket No. 4993 to mitigate damages pending the determination of 
hability, and that the sale was not at the special instance of respondent. 
Respondent alleges further that it did not authorize or direct the 
employment of Webster-Kendall Company, knew nothing whatever 
of the employment of that company, and never agreed to pay it for 
any services rendered in connection with the sale of the berries, 

Complainant filed an amended complaint on March 19, 1948, for 
he same amount of reparation but without alleging that one of the 
ommissions was to be paid to Webster-Kendall Company. Respond- 
ent answered this complaint on April 14, 1948, and alleges that com- 
plainant has now changed its cause of action and is asserting and 
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claiming sums which were alleged in the original formal complaint 
as due Webster-Kendall Company. 

On June 16, 1948, a letter was received from complainant’s attorney 
stating that the magistrate for the Fourth District of Jackson County, 
Missouri, dismissed without prejudice the case of Webster-Kendall 
Company v. Francis Steak Company, a corporation formerly known 
as Kansas City Steak Company. 

The parties in this proceeding under the act did not request an oral 
hearing. The proceeding is handled, therefore, in accordance with 
the shortened method of procedure as provided in section 47.20 of 
the rules of practice (7 CFR 47.20). Each party submitted a sworn 
statement of facts in support of its contentions. The pleadings and 
attached exhibits, the statements of facts and the report of investiga- 
tion constitute the evidence herein. 


















FINDINGS OF FACT 









1. Complainant, Gabel, Lockhart Company, is a corporation whose 
address is 1104 Union Avenue, Kansas City, Missouri. The prede- 
cessor corporation during 1946 was Gabel, Johnson Company. 

2. At the time of the transaction involved herein respondent, Ameri- 
can Steak Company, was a corporation located at 2448 Broadway, 
Kansas City, Missouri. It was not then licensed under the act but 
was subject to license. Subsequently, respondent was reorganized 
and the name changed to Kansas City Steak Company. On Decem- 
ber 23, 1947, Kansas City Steak Company filed an application for 
license and transmitted therewith the appropriate license fee and also 
arrearage of $17.50 to cover transactions from April 1946. A license 
was issued on January 7, 1948. 

3. On or about October 18, 1946, complainant was requested by re- 
spondent to find a buyer for approximately 1572 30-pound cans of 
4x1 whole frozen Blakemore strawberries. Complainant negotiated 
a sale to Golden State Co., Ltd. of Los Angeles, California, of 1378 
cans of berries at 36 cents per pound. Complainant was aided by 
another broker, Webster-Kendall Company. Respondent notified 
complainant that it approved the sale, and that it would pay com- 
plainant a commission of 2 percent on 34 cents per pound of the pur: 
chase price and it would pay Webster-Kendall Company a commission 
of 2 cents per pound. 

4. On March 17, 1947, respondent shipped the strawberries in car 
PFE 52454 from Kansas City, Missouri. Golden State Co., Ltd, 
received the berries and paid respondent’s draft for $14,882.40. 

5. Respondent failed and refused to pay complainant any part of 
the agreed commission of $281.11. 
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6. An informal complaint was filed by complainant on June 10, 


1947. 
CONCLUSIONS 


The amended formal complaint filed by complainant on March 19, 
1948, requests an award of reparation against respondent for a 2 per- 
cent commission, amounting to $281.11, plus 2 cents per pound, 
amounting to $826.80. It is alleged that on or about October 18, 
1946, respondent agreed to pay complainant both amounts for selling 
the strawberries. The evidence does not support the allegation with 
respect to the payment to complainant of the $826.80. This is obvi- 
ous from complainant’s position as expressed in various letters con- 
tained in the report of investigation. It is stated that Hugh H. 
Francis, president of respondent, told Horace C. Lockhart, president 
of complainant, it would sell strawberries at 34 cents per pound f. o. b. 
Kansas City, Missouri, and pay 2 percent brokerage; that complain- 
ant, through the efforts of broker Webster-Kendall Company of Los 
Angeles, California, found a California buyer willing to pay 36 cents 
per pound; and that respondent approved of the sale, and agreed 
to pay complainant the commission of 2 percent on the first 34 cents 
per pound and agreed to pay Webster-Kendall Company 2 cents per 
pound. The report of investigation also contains an informal com- 
plaint filed July 30, 1947, in which Webster-Kendall Company is 
named as complainant and reparation is requested against respondent 
for brokerage of $826.80. 

The complainant in a reparation proceeding under the act must be 
the real party in interest. Gridley, Maxon & Co., Inc. v. Paul Paulos 
& Co., Inc., 6 A. D. 720. According to complainant, respondent 
agreed to pay Webster-Kendall Company the commission of $826.80. 
Therefore, if a cause of action arose against respondent for that com- 
mission, Webster-Kendall Company was the real party in interest. 
Webster-Kendall Company was not made a party in the present pro- 
ceeding and, of course, did not participate therein. Complainant 
has offered no evidence of an assignment or other legal basis which 
would entitle it to maintain this cause of action in lieu of Webster- 
Kendall Company or which would authorize the Secretary of Agri- 
culture to make an award to complainant. It is concluded that com- 
plainant’s claim for the commission of $826.80 should not be allowed. 

The next question pertains to complainant’s claim for a commission 
of $281.11. Complainant submitted four exhibits. The first exhibit 
is the memorandum sales ticket dated October 18, 1946, signed and 
forwarded by complainant to respondent. It shows an agreement to 
purchase the berries by Golden State Co., Ltd., from respondent at 
36 cents per pound and states “Put on invoice following notation: 
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‘Product fit for human consumption. Complies with U. S. Food & 
Drug Act.’” and also “2% on basis of 34¢ per lb.” The next exhibit 
is the sales memorandum of Webster-Kendall Company which was sent 
tothe purchaser. The third exhibit is the invoice dated November 11, 
1946, which was sent by respondent to the purchaser. At the bottom 
is written “Product fit for human consumption. Complies with U. S. 
Food & Drug Act.” The fourth and last exhibit is a telegram sent by 
complainant to Webster-Kendall Company on October 18, 1946, stating 
that respondent confirmed the sale. 

There is no question that respondent, through the efforts of com- 
plainants, sold the strawberries to Golden State Co., Ltd., at 36 cents 
per pound and that respondent received the full purchase price. Re- 
spondent does not deny receiving complainant’s memorandum sales 
ticket. Apparently, respondent did receive this sales ticket because 
the notation referred to therein is contained in the invoice which 
respondents subsequently sent to the purchaser. It seems unlikely 
that complainant would have mentioned a specific commission in the 
sales ticket unless respondent had previously agreed thereto and un- 
likely that respondent would have shipped the berries if it did not 
agree with the terms, including brokerage, contained in the invoice. 
We conclude from the evidence that respondent agreed to pay com- 
plainant a commission of 2 percent of 34¢ per pound. 


Respondent’s failure to pay complainant the agreed commission of 
$281.11 was a violation of section 2 of the act. Complainant should 
be awarded reparation against respondent in the amount of $281.11, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $281.11, with interest thereon at the rate 
of 5 percent per annum from October 18, 1946, until paid. 

The facts set forth herein shall be published. 

Copies hereof shall be served on the parties. 


(A. D. 2152) 


R. H. Dietz & Co., Inc. v. A. Bettock & Sons. PACA Doc. No. 5131. 
Decided June 30, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant sold a carload of watermelons to respondent which accepted 
delivery but failed to pay any part of the purchase price and where re- 
spondent failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes a waiver of oral hearing and an ad- 
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mission of the facts alleged in the complaint, and respondent’s failure to pay 
the agreed purchase price is a violation of the act for which reparation 
should be awarded to complainant in the amount of the purchase price, with 
interest.* 

R. H. Dietz & Co., Inc., of Chicago, Illinois, complainant pro se. Mr. John F. 
McCarty, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.), 
in which complainant alleges that respondent failed to pay any part of 
the contract purchase price for a carload of watermelons purchased 
on May 20, 1948. Copies of the report of investigation and the formal 
complaint were served upon respondent on April 19, 1949. A copy of 
the report of investigation was served upon complainant on April 14, 
1949. 

At the time of service of the complaint, respondent was notified in 
writing that an answer to the complaint should be filed within twenty 
days thereafter and that, in accordance with section 47.8 (c) of the 
rules of practice, failure to file an answer would constitute a waiver 
of oral hearing on the facts and an admission of the facts alleged in 
the complaint. The respondent has failed to file an answer to the 


complaint and this proceeding is being disposed of on the basis of 
such default. 


FINDINGS OF FACT 


1. Complainant, R. H. Dietz & Co., Inc., is a corporation, the address 
of which is 19 South Water Market, Chicago, Illinois. 

2. Respondent, A. Bellock & Sons, is a partnership composed of 
Mary, Herman and Harry Bellock, whose address is 7201 West Fort 
Street, Detroit, Michigan. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 

3. On May 20, 1948, in the course of interstate commerce, complain- 
ant by oral contract sold to respondent one carload of U. S. No. 1 
watermelons, 32 pound average, at the agreed price of $600 f. o. b. 
Seffner, Florida. 

4. On May 20, 1948, complainant diverted to respondent car ACL 
18223 containing watermelons which complied with the terms of the 
contract. Upon arrival of the car at Detroit, respondent accepted the 
watermelons in compliance with the contract of sale, but has not paid 
any part of the agreed contract purchase price to complainant. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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5. The informal complaint was filed on July 15, 1948, which was 
within nine months after the cause of action accrued. The formal 
complaint was filed on February 16, 1949. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constituted a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that respondent contracted to purchase 
a carload of watermelons at the agreed price of $600; that water- 
melons meeting contract requirements were delivered to and accepted 
by respondent ; and that respondent has not paid any part of the con- 
tract purchase price. The failure of respondent to pay the contract 
purchase price is a violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $600, with interest, 
and the facts should be published. 


ORDER 


Within thirty days from the date of this decision, respondent shall 
pay to complainant, as reparation, $600, with interest thereon at the 
rate of 5 percent per annum from June 1, 1948, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties. 


(A. D. 2153) 
PACA Doc. No. 4981.* Decided June 30, 1949. 


Dismissal—Settlement Between Parties 


Since complainant notified the Department that it desired dismissal of the 
complaint filed in this proceeding, the complaint is, accordingly, dismissed. 


Mr. B. L. Agerton, of Bryan, Stone, Wade & Agerton, of Fort Worth, Texas, for 
complainant. Mr. Guilford 8. Jameson, of Washington, D. C., for respondent. 
Mr. Charles F. Lawrence, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


An informal complaint was filed on November 4, 1946, and a formal 
complaint was filed on August 5, 1947, in this reparation proceeding 
under the Perishable Agricultural Commodities Act, 1930, as amended 
(7 U.S. C. 1946 ed. 499a et seg.). It is alleged in the complaint that 
respondent failed to ship a carload of frozen asparagus in compliance 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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with a written contract between the parties. Respondent filed an 
answer on June 28, 1948, denying that a written contract was entered 
into by the parties, as alleged in the complaint; alleging that the con- 
ditional order for a carload of frozen asparagus was subsequently 
canceled; and denying any liability of respondent to complainant in 
the matter. An oral hearing was requested. 

By letter dated June 8, 1949, complainant’s attorney notified the 
Department that complainant, pursuant to an understanding with 
respondent, desired to dismiss this proceeding. It was requested that 
an order of dismissal be entered. Accordingly, the complaint filed 
herein is dismissed. 

Copies hereof shall be served upon the parties. 


(A. D. 2154) 
PACA Doe. No. 5078.* Decided June 30, 1949. 


Dismissal—Settlement Between Parties 
Where complainant requested that the complaint be dismissed on the ground 
that the parties had settled the controversy, the proceeding is dismissed. 
Complainant pro se. Mr. Louis Shaffer, of Wilkes Barre, Pennsylvania, for 
respondent. Mr. John F. McCarty, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


An informal complaint was filed April 2, 1948, and a formal com- 
plaint was filed December 17, 1948, in this reparation proceeding 
under the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S. C. 1946 ed. 499a et seg.). The proceeding was in- 
stituted for the recovery of the contract purchase price of a carload of 
bananas sold to respondent by complainant. Respondent filed an 
answer on January 24, 1949, denying liability for the full contract 
purchase price on the ground that a breach of warranty had occurred. 
An oral hearing was requested. By letter dated June 14, 1949, com- 
plainant’s attorney notified the Department that the case had been 
settled and requested dismissal of the proceeding. Accordingly, the 
complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 
















COURT DECISIONS 


Smiru v. Wuire ET AL., 48 F. Supp. 554. Decided November 28, 1942. 
District Court, E. D. Missouri, E. D. 


Authority of Secretary to Promulgate Procedural Rules 


The Secretary of Agriculture is authorized by the PACA to make appropriate 
procedural rules for reconsideration of reparation orders.* 


Evidence—Secretary’s Action Presumed in Accordance With Procedural Rule— 
Reconsideration of Reparation Order 


The Secretary’s action will be presumed to be in accordance with an appropriate 
rule of procedure, authorized by the PACA, for reconsideration of a repara- 


tion order.* 


Findings of Secretary—Prima Facie Evidence—Allowance of Claim After Re- 
consideration—Effect of Record Failing to Disclose Rules of Practice Relative 
to Reconsideration of Reparation Order 


Findings of the Secretary of Agriculture constitute prima facie evidence of facts 
found by him, and his findings are entitled to consideration in an action 
based on his order allowing a claim after reconsideration, even though 
the record did not disclose what rules of procedure relative to recon- 
sideration were in effect when the Secretary’s order was issued.* 


Courts—Evidence—Consideration by Court of Supporting Testimony Not 
Within Record Before Secretary 


In an action to recover damages for breach of warranty of quality of produce 
sold, based on the Secretary’s reparation order, the court could consider 
supporting testimony not within the record in the reparation proceeding held 
by the Secretary.* 


Courts—Function of Court Relative to Reparation Proceeding 


Under the PACA the court has no authority to confine either party to the record 
made at a reparation hearing before the Secretary, but complainant may 
either stand on the findings and orders of the Secretary or supplement them 
with other evidence.* 


Evidence—Effect of Failure to Establish Seller’s Notice of Resale Contracts 


In an action for damages for breach of warranty of quality of produce sold, 
based on a reparation order, held, that neither the findings of the Secretary 
in the reparation proceeding, nor the additional evidence produced at the 
court hearing, established that the seller had notice of resale contracts as 
ground for recovering the difference between the resale contract price of the 
produce, the quality of which was warranted, and the price obtainable for 
the produce actually supplied.* 


*Reference to each point involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 


766 





8 A. D. SMITH UV. WHITE ET AL. 767 
48 F. Supp. 554 


Practice and Pleading—Amended Complaint—Damages—Seller’s Inability to 
Meet Issue Relative to Market Price of Produce Justified 


In an action to recover damages for breach of warranty of quality of the produce 
sold, where amended complaint sought recovery of the difference between 
the resale contract price of the produce of the quality warranted and the 
best price obtainable for the produce actually shipped, the seller could not 
be called upon to meet the issue relative to the market price of the produce.* 


Courts—Federal Rules of Civil Procedure—Amended Proceedings to Conform 
to Proof 


Courts are authorized by the Federal Rules of Civil Procedure to treat proceed- 
ings as amended to conform to proof, under proper circumstances, but courts 
lack this authority when the factual issue would be changed without giving 
the defendant an opportunity to meet the changed situation.* 


Contract of Purchase and Sale—Damages for Nonperformance 


A special agreement between the purchaser and the third party for resale of the 
produce bought may not be made the criterion of the value of the produce in an 
action by the purchaser against the seller for damages for nonperformance, 
unless the seller had knowledge of the special purpose for which the produce 
was being acquired.* 


[+ 455] Action by Benjamin B. Smith, assignee of M. Cornfield, trad- 


ing and doing business as M. Cornfield & Company, against Mrs. R. B. 
White, trading and doing business as R. B. White Company, also 
known as Mrs. Maybelle Blalack, and Alvin Blalack, for damages for 
breach of warranty of the quality of agricultural products. 


Judgment for defendant. 
Milton Keiner, of St. Louis, Mo., for plaintiff. 
Geo. O. Durham, of St. Louis, Mo., for defendants. 


Cotter, District Judge. 

This is an action under the Perishable Commodities Act, 7 U.S.C. A. 
§ 499a et seg., for the recovery of damages for breach of warranty of 
the quality of agricultural products. 

M. Cornfield, operating as M. Cornfield and Company at St. Louis, 
Missouri, purchased from Mrs. R. B. White, doing business as R. B. 
White Company, also known as Mrs. Maybelle Blalack, four carloads 
of U.S. Grade No. 1 California Wonder peppers F. O. B. Crystal City, 
Texas. At the direction of Cornfield three of the cars were shipped 
to Chicago, Illinois, the fourth to Kansas City, Missouri. Cornfield 


*Reference to each point involved in this case will be found in Index-Digest and Subject- 
Index in this issue of Agriculture Decisions.—Ed. 
+ Italic figures in brackets refer to first word beginning a page in 48 F. Supp. — Ed. 
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sold the peppers prior to arrival at Chicago and Kansas City as being 
of the grade noted. Upon arrival at Chicago those three cars were 
rejected on the ground they did not meet the grade specified. The 
same happened to the car upon arrival at Kansas City. Cornfield 
undertook to sell the three cars at Chicago and the one at Kansas 
City on the open market but failing to obtain a satisfactory price 
the three cars were sent on to New York and sold there. The other 
car was moved from Kansas City to St. Louis, Missouri, where it was 
sold. The amount at which Cornfield had contracted to sell all of 
the peppers was $5,967.60. The total amount realized from the sale 
of the four cars after paying shipping charges and other expenses 
was $2,901.41. Cornfield then filed claim for reparation. The claim 
was first denied but on reconsideration was allowed for $3,066.19. 
Cornfield then assigned the claim to the present plaintiff who insti- 
tuted this action in the District Court for the Eastern Division of the 
Eastern District of Missouri, the place of residence of Cornfield and 
plaintiff, to enforce the collection of the claim. Section 499g (b), 
7U.8.C. A. 

The Second Amended Complaint alleges that the contracts for the 
resale of the peppers were made prior to their purchase by Cornfield, 
and that Cornfield notified the seller of the resale. Upon the theory 
that the seller had notice of the resale the quantum of damages is 
laid at the difference between the resale contract price of $5,967.60 
and the net amount realized rather than at the difference between the 
market price of peppers of the grade purchased and those delivered. 
The amount at which the peppers were finally sold was alleged to be 
the market price. The complaint sets out the Reparation Order of 
the Secretary and by reference incorporated the Findings of Fact 
and Conclusions of the Secretary. 

The Findings, briefly summarized, are that peppers of the grade 
heretofore noted were sold by White to Cornfield; that they were 
[+656] resold by Cornfield at a price which would have realized 
$5,967.60; that they were not of the grade specified and were rejected 
for that reason; that they were finally sold for $2,901.41 plus ex- 
penses. The measure of damages was fixed at the difference between 
$5,967.60 and $2,901.41. There was no finding by the Secretary that 
the seller was notified or had knowledge of the resale contracts. 

The record made in the reparation proceeding was admitted in 
evidence at the trial over objection. Other evidence was offered by 
plaintiff. There was no showing that the seller had knowledge of 
the resale contracts. There was evidence of the market price of U. S. 


tItalic figures in brackets refer to first word beginning a page in 48 F. Supp.— Ed. 
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Grade No. 1 peppers and peppers of the grade actually shipped at 
Chicago at the time of the attempted sale there. 

The defenses are that the reparation order is void ; that there was no 
notice of the resale contracts given to defendant at the time of the 
purchase and hence defendant may not be charged with the difference 
between the resale contract price and the amount actually realized. 
Other defenses interposed need not be noticed. 

It is asserted that the reparation order is void because the Secretary 
first dismissed the complaint and later, on request for reconsideration, 
made the award more than 30 days after the order of dismissal was 
made. The argument is that the Statute does not empower the Secre- 
tary to reconsider his orders; that plaintiff did not appeal from the 
order of dismissal within the period of 30 days provided for such 
action, but instead filed an unauthorized request for reconsideration 
which did not toll the time within which an appeal might be taken. 
The result is said to be that the original order dismissing the complaint 
became final before the reparation award was made, and hence the 
latter is a nullity. 

[1-3] Section 4990 of the Act authorizes the Secretary to “make 
such rules, regulations, and orders as may be necessary to carry out the 
provisions of this chapter.” The procedural regulations promulgated 
by the Secretary and published in Vol. 6, No. 138 of the Federal Regis- 
ter for July 17, 1941, at page 3507, were not in effect at the time of the 
original order of dismissal of March 25, 1939, or the reparation order 
of December 16, 1939. The defendant was notified of the request for 
reconsideration, was furnished with a copy of it by the Secretary and 
was given an opportunity to reply to it. The record does not disclose 
what rules relating to reconsideration of orders were in effect at the 
time of the orders involved herein. But the Act was sufficiently broad 
to authorize the Secretary to make appropriate procedural rules in 
that regard. Hence in the absence of an affirmative showing to the 
contrary it will be presumed that he acted pursuant to an appropriate 
rule of procedure. The findings were therefore entitled to considera- 
tion. They are made prima facie evidence of the facts found therein. 

[4,5] Defendant insists that the evidence in this proceeding must 
be limited to the findings of the Secretary and that no supporting testi- 
mony dehors the record before the Secretary may be admitted or con- 
sidered. Such contention overlooks the language of the Statute relat- 
ing to the enforcement of claims such as the one now involved. The 
Statute does not make this proceeding one of review of the record 
made at the reparation hearing. It provides that the complainant 
may, subsequent to a reparation award, file in the District Court a 
petition setting forth briefly the causes for which he claims damages 
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and the Order of the Secretary. It is then provided that the suit 
shall proceed in all respects like other civil suits for damages, except 
that the findings and orders of the Secretary shall be prima facie 
evidence of the facts therein stated. There is not a word to indicate 
that either party is confined to the record made in the reparation 
hearing. The plain language of the Statute that the cause shall pro- 
ceed as other civil suits is to the contrary. If the complainant desires 
to do so he may offer the findings and orders of the Secretary in evi- 
dence and stand on them. If the findings are not overthrown by other 
evidence to the contrary and are sufficient to justify the relief sought 
he may recover. But he is not precluded from supplementing the evi- 
dentiary findings with other evidence. 

[6,7] Neither the findings of the Secretary or the additional evi- 
dence produced establish the fact that the defendant was notified of 
the resale contracts or had actual knowledge of them. The theory of 
plaintiff’s amended complaint was that such notice was given. Upon 
that hypothesis was predicated the assumption that the resale contract 
price would fix the value of the peppers purchased. By the amended 
complaint [+557] the defendant was informed that it would not be 
the difference between the market price of U. S. Grade No. 1 peppers 
and the market price of the peppers delivered which plaintiff souglit 
to recover, but that the recovery sought was the difference between the 
resale contract price of U. S. Grade No. 1 peppers and the best price 
obtainable for the peppers shipped. That being the issue posed by 
the amended complaint the defendant could not be called upon to meet 
the issue relating to the market price of the commodity. 

[8] Under proper circumstances the Rules of Procedure, 28 
U. S. C. A. following section 723c, authorize the Court to treat the 
pleadings as amended to conform to the proof. But that may not be 
done when the factual issue would be changed without an opportunity 
to defendant to make preparation to meet the changed situation. 

[9] Such being the issue, may the plaintiff recover the difference 
between the resale contract price, regardless of market value, and the 
best price obtainable for the inferior products without bringing home 
to defendant knowledge of the resale contracts? The rule is well es- 
tablished that a special agreement made between the purchaser and 
a third-party for the resale of goods may not be made the criterion 
of the value of the goods in an action by the purchaser against the seller 
for damages for non-performance unless the seller had knowledge of 
the special purpose for which the goods were being acquired; i. e., to 
fulfill the resale contract. Gourley v. American Hardwood Lumber 
Co., 185 Mo. App. 360, 170 S. W. 339, 340; 55 Corpus Juris, p. 1180, 


tItalic figures in brackets refer to first word beginning a page in 48 F. Sup~.—Ed. 
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§ 116014 (2), citing Mitsubishi Shoji Kaisha v. Davis, D. C., 291 F. 882, 
Champion Spark Plug Co. v. Automobile Sundries Co., 2 Cir., 273 F. 
74, Setton v. Eberle-Albrecht Flour Co., 8 Cir. 258 F. 905; 55 Corpus 
Juris, p. 1180, § 11601% (2), citing the following Texas cases; Hamil- 
ton v. Schumacher, 4 Willson Civ. Cas. Ct. App. § 212, 15 S. W. 715; 
Gresham v. Tecumseh Oil & Cotton Co., Tex. Civ. App., 211 S. W. 458; 
Barnes v. Early-Foster Co., Tex. Civ. App., 228 S. W. 248, and the 
Missouri case of: S. W. Morten Lumber Co. v. Wisconsin & Arkansas 
Lumber Co., Mo. App., 268 S. W. 389; American Jurisprudence, Verbo 
Damages, Section 152; Restatement of the Law of Contracts, Volume 1, 
Section 331. 

The finding of the Secretary therefore was wanting in an essential 
fact to plaintiff’s recovery which fact was not supplied by the supple- 
mentary evidence offered. Hence, plaintiff may not recover and the 
judgment must be for the defendant. 





INDEX-DIGEST AND SUBJECT-INDEX OF AGRICULTURE 


DECISIONS 
JUNE 1949 
COMMODITY EXCHANGE ACT 


CHEATING AND DEFRAUDING 
Conversion of Funds by Respondent 
The conversion by respondent to his own use of funds en- 
trusted to him constitutes cheating and defrauding in 
violation of section 4 b of the act 
SgcTION 4 B or AcT 
Conversion by respondent to his own use of funds entrusted to 
him as constituting cheating and defrauding in violation of_-. 
TRADING PRIVILEGES 
Refusal of 
Where respondent, in this disciplinary proceeding under 
the act, admitted the facts alleged in the complaint, 
waived hearing, and consented to the entry of an order 
denying him trading privileges, it is ordered that all 
contract markets should, until further notice, refuse 
trading privileges to respondent except in connection 
with transactions for his own account and in which no 
customers are involved 
Witrot Dacsit 
Causing execution of sale without authorization 
False Representation to Customer 
False representation by respondent to a customer that 
orders given by the latter had been executed on the 
Chicago Board of Trade constitutes a violation of sec- 
tion 4 h, and also wilful deceit under section 4 b of the 


Misleading Customers 
The execution of a sale for the account of a customer with- 
out the latter’s authorization or knowledge or misleading 
customers to believe that funds which they turned over 
to respondent would be credited to their accounts con- 
stitutes wilful deceit in violation of section 4 b of the 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE ProcepurRE Act 

Cease and desist orders not controlled by 
Czasp AND Desist ORDER 

Administrative Procedure Act not controlling 
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A. D. 
No. 


2119 


2119 


Page 


669 


672 
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JUNE 1949 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


CEASE AND DESIST OrpER—Continued AD 
E Unfair and Deceptive Practice and Device No. Page 
By failing and refusing to pay for livestock purchased 
respondent packer engaged in unfair and deceptive 
practice and device in violation of section 202 (a) of the 
act and he is ordered to cease and desist from this 
pre 2 obs eee a eae Cee a hae 2129 689 
Unfair, Unjustly Discriminatory and Deceptive Practice 
Respondent is ordered to cease and desist from using the 


Page unfair, unjustly discriminatory and deceptive practice 
of purchasing livestock and failing to make payment for 
66 ee ivenkdr: ot 2 eo See PO ee cece 2128 686 
9 Violation of act and regulations thereunder___......-.------ 2127 684 
DISMISSAL 
6 Lack of Jurisdiction 
72 Complaint dismissed for lack of jurisdiction for the reason 
that alleged violation occurred while animal was in 
RIRMIDON Gs oss os cc etek coceweccndaeaeewesas 2124 678 


Petition for Reconsideration 
Petition for reconsideration of order awarding reparation 
dismissed since respondent’s contentions regarding 
matters of discretion had been considered previously... 2121 675 
Where the prior order of April 15, 1949, in this reparation 
proceeding found that respondent failed to furnish com- 
plainant with poultry coops in violation of the act but 


669 3 : 
only nominal damages were awarded because complain- 
ant failed to prove actual damage, respondent’s petition 

672 ; 
to reopen, rehear and reargue the proceeding and to recon- 


sider the prior order on the grounds that (1) the evidence 
shows complainant was entitled to damages claimed and 
(2) the prior order failed to order respondent to cease and 
desist from failing to render just, reasonable and nondis- 
669 criminatory services, is dismissed, since respondent’s 
petition, in connection with the first ground, failed to 
demonstrate wherein the reparation order was erroneous 
and, in connection with the second ground, held, that in a 
reparation proceeding, not controlled by or conducted in 
accordance with sections 5, 7 and 8 of the Administrative 
Procedure Act, a cease and desist order may not be 


CUAING nw accewewanccewestewenubueowueewanneeere 2125 679 
669 JURISDICTION 
Dismissal of complaint for lack of, for reason that alleged 
violation occurred while animal was in transport___..------ 2124 679 
680 
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JUNE 1949 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


LICENSES 
Suspension of 
After the parties filed a stipulation in which respondent 
admitted the allegations of fact alleged in the order of 
inquiry and agreed to the issuance of an order, recom- 
mended by complainant, suspending respondent’s license 
and requiring respondent to cease and desist from vio- 
lating the act and the regulations thereunder, it is 
ordered, that respondent shall cease and desist from 
further violating the act and the regulations thereunder 
and respondent’s license shall be suspended for a period 
of 90 days, 75 days of which the suspension shall be held 
in abeyance and shall become effective only in the event 
it is found, after an opportunity for a hearing, that 
respondent has violated any provision of the act or of 
the regulations thereunder within 2 years from the date 
of this order 
PACkER 
Respondent Held as, within Meaning of Act 
Inasmuch as the respondent was engaged, during the period 
involved, in purchasing livestock moving in interstate 
commerce and processing such livestock, he is a packer 
within the meaning of the act 
Rates AND CHARGES 
Modification of 
Inasmuch as parties are agreed and no objection has been 
filed, the order of February 18, 1949 is modified to 
authorize respondent to file another amendment to its 
Tariff No. 1, and put into effect the new rates and charges 
set out in respondent’s Notice of Petition of May 12, 1949- 
Inasmuch as parties are agreed and no objection has been 
filed, the order of June 8, 1948 is modified so as to 
authorize the increase in yardage charges requested in 
respondent’s petition of May 3, 1949, and as modified 
continued in effect for a period of two years following the 
effective date of this order 
Inasmuch as the parties are agreed and no objection has 
been filed, the order of June 17, 1948 is modified and as 
modified continued in effect to and including June 30, 


Inasmuch as parties are agreed and no objection has been 
filed, the provisions of the order of August 21, 1946 are 
further modified and extended as modified for a period 
of two years 

RECONSIDERATION 
Dismissal of petition for 
SusPENSsION oF LICENSE 
Violation of act and regulations thereunder 
Unrarr AND DeEcEpTIVE PracTICE AND DEVICE 
Failing and refusing to pay for livestock purchased 
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JUNE 1949 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


Unrarr, UNJustLy DiscRIMINATORY AND DECEPTIVE PRACTICE A 
Purchasing livestock and failing to make payment for such No. 
livestock 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Unloading before Notice of Breach 
Where buyer unloaded the produce before giving notice 
that it failed to meet contract requirements, held, that 
buyer accepted the shipment 
AccoRD AND SATISFACTION 
Facts failing to show 
BREACH OF WARRANTY 
Defense of, permissible in F.O.B. Acceptance Final Sale 
A buyer who had purchased tomatoes on an f.o.b. accept- 
ance final basis is entitled to maintain the defense of 
breach of warranty where it did not reject the shipment, 
and may set-off against the contract purchase price any 
damages sustained on account of the breach of warranty- 
ConTRACT OF PURCHASE AND SALE 
Buyer’s Remedies for Failure of Produce to Meet Requirements 
of 
In a delivered sale, where the potatoes tendered failed to 
grade U.S. No. 1, Size B, as specified in the contract, 
buyer could either reject the shipment or accept it and 
make a claim for damages for the shipper’s breach of the 
contract 
CoUNTERCLAIM 
Claim Covering Extrinsic Transaction Permissible in 
A counterclaim may be filed covering a transaction extrin- 
sic to the transaction originally complained of 
Dismissal of 
Customs Durizs 
Liability of principal for, paid by agent 
DaMaGEs 
Breach of Warranty 
General damages for breach of warranty are measured by 
the difference between the market value of the produce 
actually delivered and the market value of produce 
meeting contract requirements 
Facts Failing to Show 
Damages will not be allowed where the evidence does not 
show the loss suffered was due to the facts the celery 
delivered was of smaller sizes than agreed upon 
Loss of Profits 
In order to recover loss of expected profits as special dam- 
ages the buyer must show that such damages were 
within the contemplation of the parties, which in turn 
requires proof that the seller entered into the contract 
in controversy with knowledge of the terms of the con- 
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JUNE 1949 


Damaces—Continued 
Loss of Profits—Continued 
tract of resale and with knowledge that a replacement 
purchase to fulfill the resale contract could not be made 
Si Oe OVID Or MI ccc an cecenuaeene 
Loss sustained in resale of commodity_.._....-.------------ 
Measure of, where Buyer Accepts Goods 
Where buyer accepts goods which do not meet contract 
requirements, the measure of damages is the difference 
between the value of goods meeting contract require- 
ments and the value of the goods actually delivered---_ 
DEFAULT 
Admission of facts alleged in complaint by_----.-- 
Welver of bearing OU See cleo hs sc eel inceaees 
DELIVERED SALE 
Time of Tender 
In a delivered sale of potatoes, where the shipment arrived 
on Friday, a legal holiday, the next business day being 
Monday, and there was no evidence that the buyer ac- 
tually received notice of arrival until Monday, held, that 
the potatoes were tendered for delivery on Monday-.--- 
DisMIssaL 
Failure to Deliver Goods of Merchantable Quality 
Since potatoes affected with late blight disease may appear 
to be sound upon inspection but thereafter deteriorate 
so rapidly as to be unmerchantable, and the evidence 
justifies a conclusion that the potatoes delivered by 
complainant to respondent had no commercial value 
because affected with the late blight disease, it is held, 
that respondent’s refusal to pay the balance of the pur- 
chase price was not in violation of the act and, therefore, 
the complaint should be dismissed_.........------.-- 
Failure to Establish Breach of Warranty 
Where complainant purchased from respondent a carload 
of grapes of a particular brand but the grapes delivered 
were not of the brand agreed upon, the complainant 
cannot recover damages in the absence of evidence as 
to the significance of the brands and that damages arose 
from the breach of warranty as to the brand specified in 
the contract and, therefore, the complaint should be 
IN oi Sec ous can nowedacn sete Shaeel 
Failure to Meet Requirements of Statute of Frauds 
Where parties orally agreed to a contract of purchase and 
sale of cantaloups but the contract price was more than 
$500, and there was no acceptance of the cantaloups or 
any part thereof, no payment or any part thereof was 
made, and there was no writing of the contract signed by 
the party to be charged, held, the Statute of Frauds was 
a good defense, and the complaint should be dismissed_ 
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DismissaAL—Continued 
Petition for reconsideration 
Respondent’s petition for reconsideration is dismissed and 
the Order of April 22, 1949, suspending respondent’s 
license shall become effective on the thirtieth day after 
the date of this order 
Request of Complainant 
In view of information received from complainant’s 
attorney indicating that complainant desires to dismiss 
the complaint, the complaint is dismissed 
Settlement between Parties 
Complaint and countercomplaint dismissed pursuant to 
request at hearing made by parties who stated that the 
controversy had been settled 
Since complainant notified the Department that it desired 
dismissal of the complaint filed in this proceeding, the 
complaint is, accordingly, dismissed 
Since the parties to this proceeding have filed a stipulation 
stating that the controversy has been settled, the com- 
plaint is dismissed 
The parties to this proceeding having advised the Depart- 
ment that an amicable settlement was reached and 
requesting dismissal, the complaint is accordingly dis- 
2134 
Where complainant requested that the complaint be dis- 
missed on the ground that the parties had settled the 
controversy, the proceeding is dismissed 2154 
Unlawful Rejection 
Where complainant sold to respondent a rolling car of U. S. 
No. 1 Table grapes at a price f. o. b. shipping point, for 
shipment to Grand Rapids, Michigan, with a stop at 
Chicago for inspection by respondent, and the inspec- 
tion disclosed that the grapes failed to grade U. S. No. 1 
at Chicago due to ‘“‘decayed and wet berries,’’ where- 
upon respondent rejected the shipment and the grapes 
were sold at auction by complainant who brought an 
action to recover the difference between the contract 
price and the price realized on resale, it is held, that: 
(1) under the contract, complainant warranted the 
grapes to be in suitable shipping condition on the date of 
sale (this being a rolling car) for delivery at Grand 
Rapids without abnormal deterioration, assuming 
normal transportation service and conditions; (2) the 
grapes did not meet the warranty of suitable shipping 
condition at the time of sale and, therefore, complainant 
breached the contract; (3) the conditions revealed by 
inspection at Chicago indicated the breach was sub- 
stantial; and (4) respondent’s rejection of the grapes was 
justified and the complaint should be dismissed 733 
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EvIDENCE = Page 
Burden of proof as to existence of agency _-..-.-.------------ 2140 721 
Facts establishing agency agreement_____.__--.------------ 2136 706 
Facts failing to show accord and satisfaction__....-.-------- 2139 =717 
Facts failing to show breach of warranty ------------------- 2137 = 712 
Facts failing to show that contract specifies brand of produce 

diverted to respondent was not in suitable shipping condi- 









PR 











Facts Failing to Show Damages 
Facts held insufficient to show that the damages claimed 
are attributable to the delivery of celery in smaller 
sizes than called for by the contract. _.....---------- 2141 728 
Facts showing existence of agency. ..-..-..-.-------------- 2136 706 
SS OU NOR NGNS BES cone on nce acne scernsaecene= 2140 721 
INSPECTION 
Potatoes affected with late blight disease though appearing 
sound upon, may deteriorate rapidly and become unmer- 
IN ol ti ns a ere ROTTS 2146 746 
Late Buicut DISEASE 
Potatoes affected with, may appear to be sound upon inspec- 
tion but thereafter deteriorate rapidly and become unmer- 
ON eee einen nas ene anaes ohm 2146 746 
MARKET VALUE 
Evidence of 
Market value of goods may be established either by evi- 
dence concerning replacement purchased or evidence of 
market value contained in the report of investigation 
made tay tue Deparment... . 5 nn een cacessues 2140 718 
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MorTIon 
Request for extension of time to file brief in support of petition 
50t DADRAP NONI 6s cs coe ocsns tesco daneasenxenn 2143 39738 
Party 
Lack of Right to Recover Commission by, not in Interest 
No recovery is permitted on claim for commission which 
respondent is alleged to have agreed to pay to third party 
who is not a party to this proceeding and is not shown to 
have assigned or otherwise authorized complainant to col- 
NOG U UCI oe serie bewecis a niaan 2151 758 
PRACTICE AND PLEADING 
Defense of breach of warranty permissible in f. 0. b. acceptance 
i a are id i a ha 2140 721 
PRINCIPAL AND AGENT 
Authority.of purchasingegent.....-.2-cns-ecncnacccsncsinne 2130 694 
Duty of Agent 
It is the duty of an agent to exercise ordinary care in 
performance of his duties but he does not insure the 
success of the undertaking or guarantee against mere 
TR shirts prccmcecniowimacundunGcesaaums 
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PRINCIPAL AND AGENT—Continued 
Facts Showing Complainant Acted as Principal 
Where respondent raised the issue as to the capacity in 
which complainant acted in the transaction involved 
here, the burden of proof rested with respondent to 
show by a preponderance of the evidence that com- 
plainant acted as agent or broker, but since respondent 
has failed to sustain such burden, it is concluded that 
complainant acted as a principal 
Liability of Agent for Breach of Joint Account Agreement 
Where an agent entered into a joint account transaction 
and his principal did not have knowledge of the agree- 
ment or approve the transaction, held, agent is liable 
for a breach of the joint account agreement 
Liability of principal for customs duties paid by agent 
RECONSIDERATION 
Dismissal of Petition for 
Respondent’s petition for reconsideration is dismissed 
since all questions raised and argument made in support 
of this petition were fully considered at the time of issuing 
the order to which objection is made 
Dismissal of petition for 
REPARATION 
Failure to Account 
Where complainant contended that he purchased and 
paid for one truckload and two carloads of bananas at 
the request of respondent who paid him for the carloads 
but not for the truckload, and respondent claimed that 
the truckload was to be handled on a consignment basis 
for complainant, that the bananas were completely 
worthless, and that the carloads were purchased on 
complainant’s guarantee that the bananas were of the 
highest quality but in fact were of poor quality and 
respondent also counterclaimed for damages, held, 
that the evidence establishes that the purchases were 
made for the account of respondent and that the 
bananas were of good merchantable quality when pur- 
chased and, therefore, complainant is entitled to recover 
the cost of the truckload of bananas and the counter- 
claim should be dismissed 
Failure to Pay Balance of Purchase Price 
Where complainant alleged that it sold and delivered a car- 
load of lemons to respondent and that respondent ac- 
cepted said lemons but made only part payment claiming 
an accord and satisfaction due to a dispute over a pre- 
vious shipment of oranges, it is held, that to constitute 
accord and satisfaction the check accepted by complain- 
ant should have been offered only on condition that it be 


845331—49—9 


702 





REPARATION—Continued 
Failure to Pay Balance of Purchase Price—Continued 


Failure to Pay Promptly for Customs Duties 
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taken in full payment and such offer must be communi- 
cated to the creditor in an unmistakable manner, and 
since respondent failed to sustain its burden of proof of 
accord and satisfaction, the complainant is entitled to 
an award of reparation in the amount of the balance of 
UR ON OE nnn a pine toma ins pe aen 
Where respondent’s agent contracted to purchase from 
complainant a carload of carrots after inspection and 
notified respondent the carrots were medium to large size, 
and respondent resold the carload but accounted only for 
the net proceeds claiming that the carrots were not 
medium to large size which it had instructed the agent 
to purchase, held, that the agent was authorized by 
respondent to exercise discretion as to size in purchasing 
carrots and the agent purchased the carrots on the basis 
of its own inspection, with no warranty by complainant 
as to size, and, therefore, complainant is entitled to 
recover the balance of the purchase price_---_-------- 
Where respondent purchased 260 crates of cantaloups but 
failed to pay complainant the full amount of the agreed 
purchase price and admitted the truth of the allegations 
in the complaint by failing to answer, reparation should 
be awarded complainant for the unpaid balance of the 
contract purchase price, with interest__...-...------ 


Failure to Pay Brokerage Fee 


Reparation awarded in amount of brokerage seller agreed 
to pay complainant for services in negotiating acceptable 


Where customhouse broker, as agent of buyer, arranged 
clearance from Canada of potatoes purchased for ship- 
ment to Pennsylvania, and complainant was later com- 
pelled to pay additional duties, held, that buyer is liable 
to his agent for the additional duties____-_-_-_------ 


Failure to Pay Purchase Price 


Where complainant sold a carload of watermelons to re- 
spondent which accepted delivery but failed to pay any 
part of the purchase price and where respondent failed 
to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes a waiver of oral hear- 
ing and an admission of the facts alleged in the com- 
plaint, and respondent’s failure to pay the agreed 
purchase price is a violation of the act for which repara- 
tion should be awarded to complainant in the amount of 
the purchase price, with interest_.......-.----------- 
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RePaRATION—Continued 
Page Failure to Pay for Value of Produce 42 "Page 
Where seller sought to recover the full purchase price from 
buyer in a delivered sale of potatoes, the shipment hav- 
ing arrived on Friday, a legal holiday, the next business 
day being Monday, and there was no evidence that 
om buyer actually received notice of arrival until Monday, 
it is held, that the potatoes were tendered for delivery on 
Monday, and that since buyer unloaded the produce 
before giving notice that it failed to meet the contract 
requirements, buyer accepted the shipment and, there- 
fore, complainant is entitled to an award of reparation 
for the value of the goods actually delivered__-.------ 
Failure Truly and Correctly to Account 
Facts held to show the parties agreed that a second carload 
of tomatoes was to be shipped by complainant in addi- 
tion to, and not in substitution for, a carload of tomatoes 
previously sold to respondent, on a joint account basis, 
693 but diverted elsewhere, and, therefore, respondent should 
account for the proceeds of sale on the second car, but 
respondent is entitled to participate in the profits re- 
OURO Gn Tile Tes CAF. = os 5 oo sc nx se nn ene 
Unlawful Rejection 
Where broker negotiated sale of tomatoes by complainant 
697 to respondent, who rejected tomatoes tendered, claiming 
broker warranted the tomatoes would be a particular 
brand whereas they were of two brands and were exces- 
sively scarred, held, that the evidence fails to establish 
that the contract specified a brand or the tomatoes di- 
758 é ; Sica 
verted to respondent were not in suitable shipping con- 
dition, and, therefore, the rejection was without 
reasonable cause for which complainant is entitled to 
reparation for the loss sustained on resale__- 
Ru.es oF PRacTICE 
Counterclaim Covering Extrinsic Transaction Permissible under 


StaTuTE oF FRavuDs 
Dismissal of reparation complaint for failure to meet require- 
OEE OB aia oie omnes Sibatsies eee poate 


Stay ORDER 
Prior Order Stayed Pending Petition for Reconsideration 


Order of June 138, 1949, stayed pending complainant’s 
petition for reconsideration. - .-......-.-.--------.--- 
Prior Reparation Order Stayed 
Where respondent filed a petition for rehearing of prior 
reparation order and requested extension of time to file 
brief in support of order, extension is granted and prior 
76) : 
CINE TE ON oc ie rei naeaa nas aerak eee 


2150 754 


2141 723 


2145 740 


2141 728 


2138 714 


2137 = 712 


2143 =738 
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SuiTaBLE SHIPPING CONDITION — Page 
Delay in transportation as affecting warranty of 736 
Warranty of, as applied to rolling car___.----------- 736 
VIOLATION OF ACT 
Failure to account- - 5 ©6706 
Failure to pay 
Balance of purchase price 698 
Customs duties 2148 751 
Failure truly and correctly to account 2141 728 
Unlawful rejection 2145 742 
WARRANTIES 
Damages for breach of 2140 721 
Delay in Transportation as Affecting Warranty of Suitable 
Shipping Condition 
Where respondent purchased from complainant a rolling 
car of U. S. No. 1 grapes for shipment to Grand Rapids, 
Michigan, with a stop-off at Chicago for inspection by 
buyer, and there was a delay of about two days in making 
the car available for inspection, caused by the admitted 
error of the railroad, and the inspection at Chicago 
showed the grapes then failed to grade U. S. No. 1 
because of wet and decayed berries, it is held, that: 
(1) the warranty of suitable shipping condition under the 
f. o. b. contract of purchase and sale was a warranty that 
the grapes would arrive at Grand Rapids without ab- 
normal deterioration; (2) the inspection at Chicago was 
made within the time contemplated by the parties under 
the warranty that the grapes were suitable for shipment 
to Grand Rapids; and (3) the delay at Chicago does not 
void the warranty on the theory that travel time was 
not normal 
Dismissal of reparation complaint for failure to establish breach 
of warranty 
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CONTRACT OF PURCHASE AND SALE 
Damages for Nonperformance of 
A special agreement between the purchaser and the third party 
for resale of the produce bought may not be made the criterion 
of the value of the produce in an action by the purchaser 
against the seller for damages for nonperformance, unless the 
seller had knowledge of the special purpose for which the 
produce was being acquired, 48 F. Supp. 554 
Effect of failure to establish seller’s notice of resale contracts, 48 F. 
Supp. 554 
Courts 
Consideration by, of Supporting Testimony not within Record before 
Secretary 
In an action to recover damages for breach of warranty of quality 
of produce sold, based on the Secretary’s reparation order, 
the court could consider supporting testimony not within the 
record in the reparation proceeding held by the Secretary, 
48 F. Supp. 554 
Function of, relative to reparation proceeding, 48 F. Supp. 554 
DAMAGES 
Measure of, based on nonperformance of contract of purchase and sale, 
48 F. Supp. 554. .......-- Pa plese 
Practice and pleading 
In an action to recover damages for breach of warranty of quality 
of the produce sold, where amended complaint sought recovery 
of the difference between the resale contract price of the produce 
of the quality warranted and the best price obtainable for the 
produce actually shipped, the seller could not be called upon to 
meet the issue relative to the market price of the produce, 
48 F. Supp. 554 
EVIDENCE 
Consideration by courts of supporting testimony not within record 
before Secretary, 48 F. Supp. 554 
Effect of Failure to Establish Seller’s Notice of Resale Contracts 
In an action for damages for breach of warranty of quality of 
produce sold, based on a reparation order, held, that neither the 
findings of the Secretary in the reparation proceeding, nor the 
additional evidence produced at the court hearing, established 
that the seller had notice of resale contracts as ground for re- 
covering the difference between the resale contract price of the 
produce, the quality of which was warranted, and the price 
obtainable for the produce actually supplied, 48 F. Supp. 554-- 
783 
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EvipeENce—Continued 
Secretary’s Action Presumed in Accordance with Procedural Rule 
The Secretary’s action will be presumed to be in accordance 
with an appropriate rule of procedure, authorized by the PACA, 
for reconsideration of a reparation order, 48 F. Supp. 554_-_-_ 
FEDERAL RvutzEs oF Civit PRocEDURE 
Court Authorized to Treat Pleadings as Amended to Conform to 
Proof, when 
Courts are authorized by the Federal Rules of Civil Procedure 
to treat proceedings as amended to conform to proof, under 
proper circumstances, but courts lack this authority when the 
factual issue would be changed without giving the defendant 
an opportunity to meet the changed situation, 48 F. Supp. 554_- 
FInpincs OF SECRETARY 
Prima Facie Evidence of Facts Disclosed in 
Findings of the Secretary of Agriculture constitute prima facie 
evidence of facts found by him, and his findings are entitled 
to consideration in an action based on his order allowing 
a. claim after reconsideration, even though the record did not 
disclose what rules of procedure relative to reconsideration 
were in effect when the Secretary’s order was issued, 48 F. 
Sn sete eo oe a ee ae 
PRACTICE AND PLEADING 
Seller’s Inability to Meet Issue Relative to Market Price of Com- 
modity Justified 
In an action to recover damages for breach of warranty of quality 
of the produce sold, where amended complaint sought recovery 
of the difference between the resale contract price of the produce 
of the quality warranted and the best price obtainable for the 
produce actually shipped, the seller could not be called upon to 
meet the issue relative to the market price of the produce, 48 
eine: S545... 2k. cz Bra ee ee eo ae eek 
PROCEDURAL RULES 
Secretary authorized by PACA to make, for reconsideration of repara- 
tion orders, 46 Fo Supp: Gb4225-..2 5 5 eo es eee sec eek. 
RECONSIDERATION OF REPARATION ORDER 
Secretary Authorized by PACA to Make Procedural Rules for 
The Secretary of Agriculture is authorized by the PACA to make 
appropriate procedural rules for reconsideration of reparation 
Guanine elm ene tg le st et be elec bck 
Recorp Berore SECRETARY 
Consideration by courts of supporting testimony not within, 48 F. 
PINS CRE Pt ace rs tet ee Ae: J2, 62258 eae 
Effect of, failing to disclose rules of practice relative to reconsidera- 
tion of reparation orders, 48 F. Supp. 554__.._...._-..--_-__--- 
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REPARATION PROCEEDING 
Function of Court Relative to 
Under the PACA the court has no authority to confine either party 


to the record made at a reparation hearing before the Secretary, 
but complainant may either stand on the findings and orders 
of the Secretary or supplement them with other evidence, 48 
F. Supp. 554 


SECRETARY OF AGRICULTURE 
Action of, presumed to be in accordance with procedural rules, 48 F. 


Authority of, under PACA to make procedural rules for reconsideration 
of reparation orders, 48 F. Supp. 554 
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The Federal Register publishes the full text of admin- 
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executive agencies. This official publication contains 
proclamations, Executive orders, and regulations of general 
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